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In the Matter of the Application

For Release from Personal Restraint 45994_9
of:

Personal Restraint Petition

d 9fef Rai& /(       Pursuant to (RAP 16. 3)

Petitioner

If there is not enough room on thisform, use the back of these pages, or other paper.  Fill out
all of this form and other papers you are attaching before you sign this form in front of a
Notary.

A.    Status of Petitioner

n
I,    J e c rf 2y c.,,.. o vt   C X 20 ` i t raw(

Al
cor- e, 4160 Cent/ er     /

51
ircva.Y ha-t967j-s Wza 9, 0 0/

Full name and addro s)

Apply for relief from confinement.  I am [A, am not [ ] now in custody serving a sentence upon
conviction of a crime.   (If not serving a sentence upon conviction of a crime)' I am now in
custody because of the following type of court order:



Identify type of order)
1. The Court in which I was sentenced is:   JL.k O 40

P.k eY Ge_  Cou,,.

2. I was convicted of the crime( s) of:      o co, \- g 1„,, z,      }   a
cov,

5 to00 \- 0,    e:  ro of V i/ S eX ke. w•o vn  ovl .Cay.. r\  Vv.eo Gau-s- AS o tvwcAv t" c ca wt vpo r l rl
dw       -= a.ns.  lain 6 Ae cot'tA' rolle_cl

3. I was sentenced after trial [), after plea of guilty [] on:      3  -  1 w i 1

Date of Sentence)     ( Year)

The judge who imposed the sentence was S k._  S e_v- 1(. 0
Name of trial court judge)

4. My lawyer at trial was: Pt e.„%r gov     \Ni. 6'6 a•3 0(65--     p C

9y9 Market Sfre4 Su;}-e-  33y g ti02

Name and address if known; if none, write " none")

5. I did [   did not [] appeal from the decision of the trial court ( if the answer is that I did), I

appealed to:  Co      e Q e.o.p aS

FA-0A-e_'

t e     • 1-a}e b c  c SVn,,. . o tin 0 i J 50 •  

Lk?    

Name of court of courts to which appeal was taken)

My lawyer appeal 3 1Y'  ev\   UAS nt,     avt.  Ap    \ LLe   ?ro -) e- c*   ( 5 t I 3` A'iv1 la er on a eal was:     0.vt
Su+- e-   ? 0 i Seai1- le  '`^/4 9 81o((Name and address if known; ifnone, write " none")

The decision of the appellant court was K. was not [ ] published. If the answer is that it was

published, and I have this information), the decision is published in:

Volume number, Washington Appellate Reports or)

Washington Reports and page number)

6. Since my conviction I have D(1 have not [] asked the court for some relief from my sentence
other than I have already written above. ( If the answer is that I have asked)

a

The court I asked was:  14ep,, 1 p Y.  c tso     at,. e    Su,e.c.,. e-

ulv o•C". 2 V--e- e kl
l t.  V O v1

Name of court or courts in which relief was sought)

Relief was denied [J granted [ ]



Date of decision, if more than one, dates of all decisions)
7.  ( If I have answered in question 6 that I have asked for relief), the name of my lawyer in the
proceedings mentioned in question 6 was:     t,\ y

3D
j D- o 13 0,,,, k 12- vi -13

o,/v    ` fircvs- Pa pp eArAak-e-      \ a.w e.t

Name antl address if known; if none, write "none")

S.  If the answer to the above questions do not really tell about the proceedings and the court,
judges and attorneys involved in your case, tell about it here:

B.     Grounds for Relief

If I claim more than one reason for relief from confinement, I attach sheets for each reason
separately, in the same way as the first one.  The attached sheets should be numbered " First
Ground,"" Second Ground,"" Third Ground."   Etc.), I claim that I have ( number)     //

reason( s) for this court to grant me relief from the conviction described in part A.

Ground

First, Second, etc.)

1.   I should be given a new trial or released from confinement because [ Here state legal
reasons why you think that there was some sort of error made in your case which gives
you right to a new trial or release from confinement]:

ease see brief af :arh-ed.

2.  The following facts are important when considering my case [ After each fact statement,
put the name of the person or persons who know the facts and will support your statement
of the fact.  If the fact is already in the record of your case, indicate that also]:

Snme czre_  ;r,  record please see brief c f€acherl.



3.  The following reported court decisions [ include citations if possible] in cases similar to
mine show the error I believe happened in my case [ if none are known, state " None
Known"]:

a/ea s' e see b riet'rz tfarhec

4.  The following statutes and constitutional provisions should be considered by the court [ if

none are known, state" None Known"]:

fleas'e see brie07/fiaeled,

5.  This petition is the best way to get the relief I want and no other way will work as well
because:      [ fie,  •       e_    Mc) w.n    \       •    .\ G2

0 1J( uJ`  r'vl.`   de.:,  u l%\\     • 2. 
i  \

V
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lvuoRe.v v-e—  fvov-    w1\\\    e3e-    ` GCS 0.Tt

v     › f C cAo Se l       w\ ti   \.Z 2v L E c e,    \- n vv 0\   C\ o; w'\
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C.    Statement of Finances

Ifyou cannot afford to pay the fillingfee or cannot afford to pay an attorney to help you, fill     •
this out. Ifyou have enough moneyfor these things, do notfill out thispart of theform.

1.  I do Kdo not [ ] ask the court to file this without making me pay the filing fee because I
am so. poor I cannot pay the fee.

2.  I have $   0 in my prison or institution account.

3.  I do'[ cdo not [ ] ask the court to appoint a lawyer for me because I am so poor I cannot

afford to pay a lawyer.

4. I am [] am not [] employed.  My salary or wages amount to $      0 30 a month.

My employer is:

Name and address)

5.  During the past 12 months I did [ ] did not 14 get any money from a business, profession,
or other form of self-employment.  If I did, it was:

Kind of self employment)

The total income I got was $      O

6. During the past 12 months, I:

DID DID NOT

v],      Get any rent payment.  If s'ri,
the total amount I got was d

A,      Get any interest.  If so,   

Dthe total amount I got was

Get any dividends.  If so,
the total amount I got was

A Get any other money.  If so,
the total amount I got was



7. During the past 12 months, I:

DID DID NOT

Have any cash except as said in answer
2.  If so, the amount of cash I have is O
Have any savings accounts or checking
accounts. If so the amount in all is

44;      Own Stocks, Bonds, or Notes.  If so,      
l

there total value is V

8. List all Real Estate and other property and things of value, which belong to you or in which
you have an interest.  Tell what each item ofproperty is worth and how much you owe on
it. Do not list household furniture, furnishings, and clothing which you or your family
need.

Item:  Value:$

Item:  Value:$

Item:  Value:$

Item:  Value:$

Item:  Value:$

Item:  Value:$

Item:  Value:$
Item:  Value:$

Item:  Value:$

Item:  Value:$

Item:  Value:$

9. I am [ ] am not [, married.  If I am married, my spouse' s name and address is:

10. All of the persons who need me to support them are listed here:

Name Address Age Relationship



11. All of the bills I owe are listed here:
Creditor Address Amount

D.    Request for Relief

I want this court to:

vi Vacate my conviction and grant me a new trial.

X Vacate my conviction and dismiss the criminal charges against me without a new trial.

Yk Other

Specify]      S(Av 0 vA,     CAN 08„4
v- 1 1n o-v A    \--V r cc\

i k cO



E.    Oath of Petitioner

THE STATE OF WASHINGTON )

SS

COUNTY OF 1kecc-e.-   

After being first duly sworn, on oath, I depose and say, that I am the petitioner, that I have read
the petition.  I know it' s contents, and believe that the petition is true.

243-  / I/S:iflatureDate of petitioner

SUBSCRIBED       ' Stk;QRNN to me this ,`       day of 91011q  .
adra_dartiL,vP..a%%%%%%

4' os'  }-   NOTARY P C' LIC in and fig the State ofWashington
Residing at w, to'

o

9, 494- 30' 4:; V My commission expires: poi)(.0
FIOF WAg`

If a Notary is not available, explain why none is available and indicate who can be contacted to
help you find a Notary:

Then sign below:

I declare that I have examined this petition and to the best of my knowledge and belief it is true
and correct.

Dated at 5Jpo kc4y 
1 

Q,   on this a day of 1/4\    c- y     ,
City and State)

cia

Signature of Petitioner

Y\Gvvc.

Print/Type Name
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1 NOVEMBER 16 ,   2009

2 AFTERNOON SESSION

3

4 MR.  ODELL:     Good afternoon ,  Your Honor .

5 Raymond Odell on behalf of the State .    This is State of

6 Washington versus Jeffrey Randall ;   Cause Number

7 08- 1 - 02916- 8 .    Mr.   Randall is in custody ,   represented by

8 Karen Campbell .    This comes on before the Court for a

9 motion to compel discovery by Ms .   Campbell .

10 MS.  CAMPBELL:    Thank you .    Good afternoon ,

11 Your Honor .     Karen Campbell here on behalf of Mr.   Randall ,

12 present in custody .

13 This matter comes on for a defense motion to

14 compel records .    This motion was filed in the Clerk' s

15 Office on October 30th ,   2009 .     I believe I gave the Court

16 a bench copy .     I have an affidavit in support of this

17 motion .    This motion is basically compelling production of

18 counseling records for in- camera review.

19 I did give notice to Comprehensive Mental

20 Health ,  who has the records .     I first sent notice to Mary

21 Bridge Child Abuse Intervention Center,   but they called

22 and said they didn ' t have the records and that

23 Comprehensive Mental Health is the agency that provided

24 the counselor to the alleged victim in this matter .    And

25 they gave me the name of Dr .   Mike Laederich ,  director of

3 I

I 4



f

1 requesting these records for the purposes of possible

2 impeachment .     Possible impeachment isn ' t enough .     I mean ,

3 she needs to specifically lay out the reasons why,  and she

4 cites a case in here ,  State v .   Kalakosky ,   in which ,

5 similarly ,   the party seeking the records simply put that

6 the police reports indicate the victim spoke to rape

7 crisis workers shortly after the rape,   and the Court found

8 that that doesn ' t justify compelling production of those

9 documents .

10 I ask the Court ,   at this point ,   absent any

11 real compelling reasons to show these  - -  or any relevance

12 to these documents ,   to deny it ,  to deny the motion ,   not

13 order production of those documents .    Thank you .

14 THE COURT:     Does a request for an in- camera

15 review lessen the State' s concern to any degree?

16 MR.  ODELL:     It absolutely does .     I think  - -

17 you know,   I think the short answer is yes .     I think the

18 Court could look at it and say this is relevant ,   this

19 absolutely is not relevant and you are on a fishing

20 expedition ,   and I would certainly trust the decision of

21 the Court .     However ,   I think the Court would be wasting

22 its time,   but ,   yes ,  Your Honor ,   it does lessen our

23 concern .

24 THE COURT:     Ms .   Campbell .

25 MS .  CAMPBELL:    Your Honor,   I would agree to

5--



1 this ,   and I don ' t know whether or not they would provide

2 it to you given that there ' s supposed to be an in- camera

3 review first .    That ' s a little uncomfortable for them.

4 MS.  CAMPBELL:     Probably a little uncomfortable

5 for me ,   too .     I don ' t want to be in possession of

6 something that ,   technically,   by law,   I shouldn ' t be in

7 possession of.

8 THE COURT:     Mr .   Odell ,   any thoughts?

9 MR.  ODELL:     No ,  Your Honor ,   other than I will

10 assist Ms .   Campbell with any attempt she makes to get

11 them.     If she can draft an order capturing the spirit of

12 the Court ' s decision today ,   saying ,   in fact ,   they should

13 turn them over,   all I can do is maybe get together with

14 her on a conference call .

15 THE COURT:     Maybe something of that sort is

16 how it would most easily be handled ,   and then maybe they

17 could drop them at your office ,  Mr .   Odell .

18 MR.  ODELL:     That is fine .

19 THE COURT:     That would be better than coming

20 in the middle of a court session.

21 MS.   CAMPBELL:    Or maybe drop them at Court

22 Administration .

23 THE COURT:     That ' s a possibility.

24 MS .  CAMPBELL:     I could just give them a number

25 and direct them to come in to Administration .



1 THE COURT:    Why don ' t we draft the order

2 directing them to provide it to the Court and then ask

3 them to give one or both of you a call ,   and then you can

4 arrange for them to drop it off at Administration ,  explain

5 to them how to do that ,   and if you alert Sara to that ,

6 somebody will be expecting it .

7 MS.  CAMPBELL:     If I could get a blank order ,   I

8 will draft that up.

9 MR.  ODELL:    Thank you ,  Your Honor.

10 THE COURT:    All right .

11 MS.  CAMPBELL:    Thank you .

12 Proceedings concluded . )

13

14

15

16

17

18

19

20

21

22

23

24

25

8



1 in- camera review.

2 THE COURT:     I think a person seeking records

3 like this is caught in a dilemma,   because,   on the one

4 hand ,   they don ' t know what ' s in there or they wouldn ' t be

5 asking ,   so they can ' t be too specific .

6 On the other hand ,   if they are so general that

7 it becomes a fishing expedition ,  that is not going to get

8 them anywhere either ,   so I think the in- between mechanism

9 of having the Court look at the documents when there ' s

10 this quantum of showing is probably the best way to go .

11 Do we have any idea how voluminous these

12 records are?

13 MS .  CAMPBELL:    No,  we don ' t .     Somebody is

14 going to have to produce them,  and I don ' t want to hazard

15 a guess ,   but I ' m wondering if Comprehensive has attorneys

16 or  - -  I mean ,   I sent it to this individual ,   but I ' m

17 wondering if he really knows what to do with it .     I can

18 send him a copy of the Court ' s order and direct him to

19 provide a file to the Court ,   this Dr . ,   I believe it ' s ,

20 Laederich ,  who I wrote a letter to .    We can proceed that

21 way,   or the State could .     I ' d be happy to,   however .

22 THE COURT:     I don ' t know.     Directing him to

23 bring it to the Court is probably more cumbersome for them

24 than dealing with one of the two of you ,   but I don ' t know

25 if it ' s fair to put it on the State to do the legwork for

6  ....



1 Child and Family Services at Comprehensive Mental Health .

2 I sent him a copy of the pleadings .     I also sent him a

3 letter  - -  the letter is dated November 9th  - -  indicating

4 this motion was set for today ,   and I cc ' d Phoebe Mulligan ,

5 who was the alleged victim ' s counselor.

6 So ,  all I am asking the Court to do is review

7 the motion and pleadings and grant the relief that I

8 requested .     I will   - -  for purposes of argument ,   I will

9 rest on the pleadings in the affidavit .

10 THE COURT:     Mr .  Odell .

11 MR.  ODELL:     Thank you ,  Your Honor.     Just a

12 quick response .     I would ask the Court to not sign any

13 order compelling production of these documents .

14 Counsel does outline the requirements under

15 RCW 70 . 125 . 065 ,  which in certain circumstances does allow

16 production of these records ,   but in Section Number  ( 2) ,

17 the written motion must be accompanied by an affidavit or

18 affidavits setting forth specifically the reasons why the

19 defendant is requesting these records .

20 They simply  - -  defense simply points out that

21 the victims in this case discussed the incidents with Safe

22 and Sound ,   and they also discussed things that occurred at

23 school and issues involving her parents .    These aren ' t

24 things that are relevant .

25 She lists Number 21 in her affidavit as

aiL.4
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7

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

9
IN AND FOR THE COUNTY OF PIERCE

10

STATE OF WASHINGTON,     
11 Plaintiff, NO. 08- 1- 02916- 8

12
vs.  DEFENDANT' S MOTION TO COMPEL

13 PRODUCTION OF DISCOVERY

JEFFREY RANDALL,     CrR 4.7)

14 Defendant.     )

15

16
1. MOTION

17 COMES NOW the Defendant, Jeffrey Randall, by and through his attorney of record,

18 KAREN CAMPBELL,  and moves the Court for an order:    ( 1)  compelling production of

19 counseling records and/ or for in camera review: and ( 2) and provide discovery of any and all

20

other evidence relating to the charges filed under the above- entitled cause.
21   -

V.N. ( D. O. B. 2- 20- 93) and H.T. (D.O.B. 11- 17- 92)

This motion is pursuant to CrR 4. 7( a), ( d),  and ( e), the United States Constitution,
23

24 end. 6, the Washington State Constitution, Art. I, Sec. 22, Brady v. Maryland, 373 U. S. 83

25   ( 1963), and United States v. Bagley, 473 U.S. 667 ( 1985), RCW 70. 125. 065 and is supported by

26  [ he records and files herein, and the declaration and argument of counsel.

27

DEFENDANT' S MOTION FOR

78 ORDER TO COMPEL PRODUCTION

bF
DISCOVERY ( CrR 4. 7)

Page 1

Office of Public Defense

Conflict Office

1 911 Tacoma Avenue So. Ste. 200

Tacoma. Washington 9K402- 3696
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7

H.  FACTS
3

That the facts set forth in the affidavit of counsel are incorporated by reference herein.
4

5 Based on the facts asserted therein, the Defendant requests an order compelling turnover of the

6 counseling records for in camera review, and that the court provide these records to both parties,

7 if after the in camera review, it is determined that they are pertinent to preparing the defense for

8
trial.

9
III.  ARGUMENT

10

A.   Mr. Randall is entitled to all discovery within the State' s custody or control, and
II within the custody or control of third parties which is relevant to his defense, and for

12
impeachment of the State' s witnesses at trial.

13

The Sixth Amendment to the United States Constitution and the Washington State

14

Constitution, Article I, section 22, grant criminal defendants two separate rights:  ( 1) the right to

15

16 present testimony in one' s defense, Washington v. Texas, 388 U. S. 14, 23, 87 S. Ct. 1920, 1925,

17 18 L.Ed.2d 1019 ( 1967);  and ( 2)  the right to confront and cross- examine witnesses, Davis v.

18 Alaska, 415 U. S. 308, 94 S. Ct. 1 105, 39 L.Ed. 2e 347 ( 1974);  Chambers v. Mississippi, 410 U. S.

19
284, 93 S. Ct. 1038, 35 L.Ed.2d 297 ( 1973).  See also State v. Boast, 87 Wn.2d 447, 453, 553

20
P. 2d 1322 ( 1976).

21

That bias is a permissible and established basis of impeachment under the Rules of
77

Evidence is " obviously correct."  United States v. Abel, 469 U. S. 50, 105 S. Ct. 465, 83 L.Ed.2d
23

I

74 340 ( 1984).   The exposure of a witness' s motivation in testifying is a proper and important

25 function of the constitutionally protected right of cross examination.  Delaware v. VanArsdell,

26 14. 65 U. S. 673, 678- 79, 106 S. Ct. 1431, 89 L.Ed.2d 674 ( 1986).  Cross examination of a witness

27

DEFENDANT' S MOTION FOR

28 JRDER TO COMPEL PRODUCTION
F DISCOVERY ( CrR 4. 7)

Page 2
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I

to elicit facts which tend to show bias, prejudice, or interest is generally a matter of right.  State
3

v. Roberts, 25 Wn.App. 830, 834, 611 P. 2d 1297 ( 1980)( reversing rape conviction).
4

5 Due process requires the State to disclose " evidence that is both favorable to the accused

6 and ` material either to guilt or to punishment.'  United States v. Bagley, 472 U. S. 667, 674, 105

7 S. Ct. 3375, 87 L.Ed.2d 481 ( 1985)( quoting Brady v. Maryland, 373 U. S. 83, 87, 83 S. Ct. 1194,

8
10 L. Ed.2d 215  ( 1963).   Brady, supra requires that prosecutors discover and disclose " any

9

favorable evidence known to the others acting on the government' s behalf in the case, including
10

the police." Kyles v. Whitley, 514 U. S. 419, 437, 115 S. Ct. 1555, 131 L.Ed.2d 490 ( 1995).
11

12
The criminal rules also obligate the prosecutor to disclose and preserve evidence that is

13 material and favorable to the defendant.  CrR 4. 7( a)( 3).  Failure to do so will generally be held to

14 violate the accused' s constitutional right to a fair trial.  State v. Mak, 105 Wn.2d 692, 704, cert

15 denied, 479 U.S. 995 ( 1986).  The prosecutor' s general discovery obligation under the court rules

16

is generally limited to " material and information within the knowledge, possession or control of
17

members of the prosecuting attorney' s staff." CrR 4. 7( a)( 4).  Even if information is held by third
18

parties, however, the prosecutor has a discovery obligation to disclose that information to the
19

20
defense.  CrR 4. 7( d) provides:

21 Material held by Others.  Upon defendant' s request and designation of material

or information in the knowledge, possession or control of other persons which
22 would be discoverable if in the knowledge,  possession or control of the

prosecuting attorney, the prosecuting attorney shall attempt to cause such material
73

or information to be made available to the defendant.    If the prosecuting

24 attorney' s efforts are unsuccessful and if such material or persons are subject to
the jurisdiction of the court, the court shall issue suitable subpoenas or orders to

25 cause such material to be made available to the defendant.

26

27

EFENDANT' S MOTION FOR
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F DISCOVERY( CrR 4. 7)
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1

CrR 4. 7( e) further provides that upon a showing of materiality to the preparation of the
3

defense and its reasonableness, the court may require disclosure, and may condition or deny
4

5 disclosure if it finds that there is a substantial risk to any person of physical harm, intimidation,

6 unnecessary annoyance,  or embarrassment from the disclosure which would outweigh its

7 usefulness.

8
B.       Mr. Randall is not prohibited from having these records under RCW 70. 125. 065.

9

RCW 70. 125. 065 provides as follows:

10

Records maintained by rape crisis centers shall not be made available to any defense
11 attorney as part of discovery in a sexual assault case unless:

1
1) A written pretrial motion is made by the defendant to the court stating that the

13 defendant is requesting discovery of the rape crisis center's records;

14 2) The written motion is accompanied by an affidavit or affidavits setting forth
specifically the reasons why the defendant is requesting discovery of the rape crisis

15
center's records;

16
3) The court reviews the rape crisis center' s records in camera to determine whether the

17 rape crisis center' s records are relevant and whether the probative value of the records is

outweighed by the victim's privacy interest in the confidentiality of such records taking
18 into account the further trauma that may be inflicted upon the victim by the disclosure of

the records to the defendant; and
19

20 4) The court enters an order stating whether the records or any part of the records are
discoverable and setting forth the basis for the court's findings.

71

A " rape crises center" is defined by RCW 70. 125. 030(6) to " mean a community- based

social service agency which provides services to victims of sexual assault."  Sexual assault
23

24
includes rape of a child.  See RCW 70. 125. 030( 7)( a).  In State v. Kalakosky, 121 Wn. 2d 525,

25 548, 852 P. 2d 1064 ( 1993), the court held that an affidavit, filed by the defense in support of a

26 motion to compel, stating " that the police reports indicate the victim spoke to a rape crisis

27
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2

worker shortly after the rape about details of what happened and that the defense attorney
3

believes such ` notes may contain details which may exculpate the accused or otherwise be
4

5
helpful to the defense' did not justify in camera review of the records.  In Kalakosky, the

6 defendant was convicted of four counts of rape and one count of attempted rape.

7 The case at bar can be distinguished from Kalakosky in two ways.  First, although aspects

8
of the Child Advocacy Center may meet the definition of a" rape crises center" as defined in

9

RCW 70. 125. 030, it is much more than that.  The Advocacy Center is also responsible for
10

collecting evidence for the prosecution of crimes against children.  For this reason, the
11

requirements of RCW 70. 125. 065 should not apply.  Second, the counseling received by V.N.
12

13 and possibly H.T. was far more extensive than just a short meeting with a crisis worker after the

14 event in question.  Both V.N. and H.T. participated in counseling for an extended period of time

I S during which this incident and family issues were discussed.

16

17

IV. CONCLUSION

18

Based on the foregoing, Jeffrey Randall respectfully requests the court to order The Child
19

20
Advocacy Center to produce Safe and Sound counseling records for in camera review, and that

21 after such review the court provide to the defense such records as are deemed necessary for

22 preparation of the defense at trial.

23

DATED:  / 0-  3d,_0 7 C

75 IRET<CAMPBELL

WSBA #23618

26 Attorney for Defendant

27
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FILED COPY RECEIVED
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UG 19 1010
A.M.    6US 19 2010 P.M.

3 PIERCE COUNTY
PIERCECOUt T` rt/ASHIN atsi PROSECUTING ATTORNEY

4 KEVIN S70L-fit; County Clerk
BY DEP

5

6 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

7
IN AND FOR THE COUNTY OF PIERCE 9/

STATE OF WASHINGTON,    OA,
8 q`
9 Plaintiff, CAUSE NO. 08- 1- 02916-8

0 vs. DEFENDANT' S MOTION FOR

BILL OF PARTICULARS
11

JEFFREY LAMONT RANDALL,      

12
Defendant.     )

13

COMES NOW the above- named defendant, by and through his appointed
14

15
counsel, Jane Pierson, WSB#23085, to object to the Information, to wit:  it is defective,

16 and to move for dismissal of Counts V through XVI; in the alternative, in accord with

17 Criminal Rule 2. 1( c), for a Bill of Particulars. This motion is based upon the principles

18
of due process, the prohibition against double jeopardy, and the constitutionally

19
guaranteed rights to a fair trial and effective assistance of counse.  In accord with State v.

20

Leach, 113 Wn.2d 679, 782 P.2d 552 ( 1989), State v. Valdobinos, 122 Wn.2d 270, 858
21

P. 2d 199 ( 1993), State v. Kjorsvik, 117 Wn.2d 93, 812 P. 2d 86 ( 1991), the Sixth
22

23
Amendment to the U.S. Constitution, and article 1 section 22 of the Washington State

24 Constitution, (see also State v. Knapstad, 107 Wn.2d 346, 729 P. 2d 48 ( 1986), the

25 defendant moves for dismissal of the charges.

26 This motion is based upon all the files and records before the Court.

27

28

St v Jeffrey L. Randall, 08- 1- 02916-8 I
Department of Assigned Counsel
949 Market Street. Suite 334
Tacoma, Washington 98402- 3696
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The defendant was arrested on June 16, 2008. He was arraigned, in custody, on

2 June 20, 2008. He has been held in the Pierce County Jail the entire time.  The State

3
initially charged four counts:  Child Rape in the Third Degree.  On January 28, 2010,

4

more than a year and a half after the defendant' s arraignment, the State amended the

5

Information.  The effect of the amendment was to add twelve additional charges ( Counts
6

7
V through XVI).  A copy of the Amended Information and Declaration for Determination

8 of Probable Cause are attached herewith, and incorporated by reference herein.

9 The Information is Defective. Criminal Rule 2 clearly requires, in accord with the

10 constitutional principles at issue, that the defendant by fairly apprised of the

11
accusation(s).  CrR 2. 1( a)( 1) provides, in pertinent part as follows below:

12

1) Nature.  The indictment or the information shall be a plain,

13 concise and definite written statement of the essential facts constituting
the offense charged... Allegations made in one count may be incorporated

14 by reference in another counts. It may be alleged that the means by which
15

the defendant committed the offense are unknown or that the defendant

committed it by one or more specified means...
16

As explained by our Supreme Court:
17

In the case of State v. Leach, 113 Wn.2d 679, 689, 782 P. 2d 552 ( 1989),
18

we recently stated that " the 'essential elements' rule requires that a charging

19 document allege facts supporting every element of the offense, in addition to
adequately identifying the crime charged".  The core holding of Leach requires

24 that the defendant be apprised of the elements of the crime charged and the

conduct of the defendant which is alleged to have constituted that crime. Leach
21 explains that merely reciting the statutory elements of the crime charged may

not be sufficient.
22

23 Because statutory. language may not necessarily
define a charge sufficiently to apprise an accused with reasonable

24 certainty of the nature of the accusation against that person, to
the end that the accused may prepare a defense and plead the

25 judgment as a bar to any subsequent prosecution for the same
offense, mere recitation of the statutory language in the charging

26
document may be inadequate.

27

28

St v Jeffrey L. Randall, 08- 1- 02916-8 2
Department of Assigned Counsel
949 Market Street. Suite 334
Tacoma, Washington 98402- 3696
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1 Leach, 113 Wn.2d at 688.  We have recently reiterated that it is sufficient to
charge in the language of a statute if the statute defines the offense with

2
certainty.

3
State v. Kjorsvik, 117 Wn.2d 93, 98, 812 P.2d 86 ( 1991)

4

The remedy for a defective Information, if not cured by the State, is dismissal.
5

The defendant need show prejudice in the instance of a defective Information when the
6

7
Information is not challenged prior to trial..

8 The orderly administration of criminal justice demands that a
defendant who is dissatisfied with the form or substance of an indictment

4 or information filed against him shall make that known to the trial court

at or before the time when sentence is imposed,.... It would create an intolerable
10 situation if defendants, after conviction, could defer their attacks upon

11
indictments or informations until witnesses had disappeared, statutes of

limitation had run, and those charged with the duty of prosecution had died,

12 been replaced, or had lost interest in the cases.

13 State v. Kjvorsik, supra, at 105, citing State v. Majors, 94 Wn.2d 354, 358- 59, 616 P. 2d
1237 ( 1980) ( quoting Keto v. United States, 189 F. 2d 247, 251 ( 8th Cir. 1951).

14

15
One of the remedies for a defective Information is a Bill of Particulars.

16 The court may direct the filing of a bill of particulars: A motion
for a bill of particulars may be made before arraignment or within 10 days

17 after arraignment or at such later time as the court may permit.

18 Criminal Rule 2. 1( c)

19
DECLARATION OF COUNSEL

20 INCLUDING ARGUMENT)

21 I HEREBY DECLARE, UNDER PENALTY OF PERJURY, PURSUANT TO

THE LAWS OF THE STATE OF WASHINGTON, THAT THE FOLLOWING IS
22 TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF:

23

My name is Jane Pierson, WSB#23085. I am the attorney currently appointed to
24

represent the above-named defendant in the instant action.
25

I have reviewed the Amended Information and Declaration for Determination of
26

Probable Cause filed with the Court on January 28, 2010.  These documents, whether

28

St v Jeffrey L. Randall, 08-1- 02916-8 3
Department of Assigned Counsel

949 Market Street, Suite 334
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read separately, or together, do not give adequate notice of the facts/ circumstances that

2 would enable me, as counsel, to properly investigate and prepare a defense to these

3
accusations.

4

Since assignment of this case, I have made diligent efforts to familiarize myself

5

with all of the materials available to me in the case.  Those materials include transcribed
6

7
interviews of witnesses, conducted by a previous defense attorney, videotaped interviews

8 of the alleged victims, and discovery materials. I have met with my client. I have met

9 with the defense investigator. I feel like I am now " at the end of a rope":  I am unable to

i0 direct an investigator to go and talk to any particular person about " this or that" because I

11
don't have a " where" or " when" ( or even, as to some of the allegations, a " what") to

12

inquire about.

13

The State must have, we presume they had, specific information about specific
14

15
occurrences when, a year and a half after arraignment( especially with a defendant who

16 was being held in custody) they decided to add twelve additional charges.  Some of those

17   •    charges may refer to the same( alleged) incident or same ( alleged) conduct, but I can not

18 know that because nothing informs me, as counsel for Mr. Randall, exactly what it is the

19
State thinks he did.

20

The difficulties common to all of the charges include:  ( 1) an overly-broad
21

charging period (March 1 through June 4, 2008), and ( 2) no particularly as to what,
22

23
where, and when happened. Even in the controlled-substance counts there is no

24 specificity as to where, when, how, and in what amounts these deliveries allegedly

25 occurred, nor are there any samples of controlled substances, recovery of controlled

26
substances, evaluations of controlled substances, or corroborating evidence.

27

28

St v Jeffrey L. Randall, 08- 1- 02916-8 4
Department of Assigned Counsel
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The police investigation apparently got started on May 13, 2008.  The alleged

2 victims went to the Child Advocacy Center for " forensic" interviews on June 5, 2008.

3 The defendant was arrested on June 16, 2008, and arraigned ( after the June 19, 2008

4
arraignment was stricken or continued) on June 20, 2008.  The defendant has remained in

5

custody at the Pierce County Jail, pending disposition of the case.
6

7
Counts I, II, III and IV charge the crime( s) of Rape of a Child in the Third

8 Degree.  The charging period for each of the counts is more than a three-month time-

9 span:  from March 1, 2008 through June 4, 2008. There is no specificity as to a particular

10 alleged incident date, not even a " ball park" figure.  While this may be appropriate in a

11
case involving a very young child, or in the case of a late- disclosure, neither of those

12

apply to the alleged facts of this case.  The alleged victims, H.T. and V.N., were high
13

school students during the charging period.
14

15
Counts V, VI, VII, and VIII charge the crime( s) of Rape in the Second Degree,

16 with the averment that, some time between March 1, 2008 and June 4, 2008, while H.T.

17 Counts V and VII) and/ or V.N. (Counts VI and VIII) was incapable of consent or

18 physically helpless or mentally incapacitated, the defendant engaged in sexual intercourse

19
with her. The problems with this charge include: the overly-broad charging period and

20

the lack of particularity as to whether the alleged victim was " incapable of consent",
21

physically helpless" or " mentally incapacitated."
22

23
The 'piling on' of charges for what may( or may not) have been the same conduct,

24 comparing and contrasting Counts I- IV with Counts V-VIII makes the analysis of the

25 charges and conduct at issue even more difficult. Is the State alleging separate conduct,

26 or the same conduct, which might trigger more than one criminal sanction?

27

28

St v Jeffrey L. Randall, 08- 1- 02916-8 5
Department of Assigned Counsel

949 Market Street, Suite 334

Tacoma, Washington 98402- 3696
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Counts IX and X charge the defendant with involving a minor in a transaction to

deliver marijuana, a controlled substance, some time between March 1 and June 4, 2008.

3
By its very language, there must be a ( specific) transaction, but there is not.

4

Counts XIII, XIV, XV, and XVI charge the crime(s) of unlawful delivery of a
5

controlled substance to a person under the age of eighteen with sexual motivation, some

6

time(s) between March 1, 2008 and June 4, 2008. The defendant is not informed who he
7

8 is accused of delivering a controlled substance to, where that delivery allegedly took

9 place, what amount of a controlled substance he is accused of having and delivering, or

10 when each delivery alleged occurred.  Comparing and contrasting the rape charges with

11
the delivery charges leads one to surmise that, again, the State is 'piling on' charges, for

12

what may very well be the same alleged conduct/ incident, which is troublesome in and of
13

itself, as to due process and equal protection concerns.
14

15
Should the State be allowed to tack on a sexual motivation enhancement without

16 having to point to a specific event, and to facts, that would lead one to conclude that the

17 charge is probably true?

18 As a defense attorney, whether " on" the case from its early stages or assigned late,

19
as I was, I believe that the charges, in the manner in which they've been brought, make it

20

impossible to do a proper investigation.  My client may have alibis for some or all of the
21

alleged conduct. There may well be.witnesses to some or all of the alleged occurrences.
22

23 There is no way to determine whether or not there are persons with potentially exculpable

74 information/ facts/materials out there, or not.

25 The problem isn' t that it is now two-plus years later, although that is certainly part

26
of it.  The State filed the current Amended Information on January 28, 2010, more than a

27

28
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1 year and a half after my client, Mr. Randall, was arraigned, that is, after he had spent

2 more than a year and a half in the Pierce County Jail on this case.

3
It is almost impossible to not surmise that the State failed to exercise due

4

diligence in its investigation, evaluation, and handling of the case.  The State should be
5

held to no lower a burden in amending an Information than they're held to in filing an
6

Information.
7

8 This motion is brought in good faith and, in my opinion, as counsel for the

9 defendant, on good and adequate grounds.

10 SIGNED UNDER PENALTY OF PERJURY PURSUANT TO THE LAWS OF

11
THE STATE OF WASHINGTON AT PIERCE COUNTY, WASHINGTON, THIS 18th

DAY OF AUGUST, 2010 BY:

12

13

e Pierson, WSB#23085
14

15
MOTION

16 Counts V, VI,.VII,   III, IX, X, XII, XIII, XIV, XV, and XVI should be dismissed

17 on( at least) due process counts. These charges were added more than a year and a half

18 after the defendant's arrest and arraignment. Just as an in- custody defendant might

19
challenge, on constitutional speedy right grounds, a trial setting a year and a half after his

20
arrest( and arraignment), that defendant must be allowed to challenge an Amendment of

21

additional charges after that same long and unexcused delay.
22

23 If the State cannot justify its charging decision, regarding( at least) the latest

24 fourteen counts, and the reason for the delay, Counts V through XVI should be

25 dismissed, on ( at least) due process grounds.

26 The touchstone of due process is fundamental fairness.

27

28
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1 The State should be required, on any ( and all) charges that remain, to specify,

2 with particularity, when the alleged misconduct occurred.  As to the charges of rape, that

3
means that the State must inform the defendant where and when the intercourse allegedly

4
occurred.

5

The State should be required, as to the controlled substance charges, the State
6

must inform the defendant not just the name of the alleged controlled substance, but
7

8 should also be required to inform the defendant, with particularity, when and in what

9 manner, to whom, where, and in what form, he ( allegedly) delivered the controlled

10 substance( s). The State should further be required to inform the defendant the basis for

H.
the allegation that the substance at issue was the ( specified) controlled substance; in other

12

words, that " so and so" with the following expertise, examined the substance at issue and
13  ,

determined, in his/her opinion, that the substance is " x".  The State should be required to
14

5
inform the defendant as to the specific conduct/circumstances that allegedly supports the

16 charged " sexual motivation" enhancement.

17 RESPECTFULLY submitted   '  18th day of August, 2010 by:

18

19 i/

20 ane Pierson, WSB#23085

Attorney for Mr. Randall
21

22

23

24

25

26

27

28
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6 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE
7

8
STATE OF WASHINGTON,     

9 Plaintiff, CAUSE NO.  08- 1- 02916-8

10
vs.  DEFENDANT'S MOTION TO

DISMISS
11

JEFFREY LAMONT RANDALL,      

12

Defendant.     )

13

COMES NOW the above- named defendant, by and through his counsel, Jane
14

15
Pierson, WSB# 23085, to move the Court for dismissal of the instant charges.  This

16 motion is based upon the defendant' s right to effective assistance of counsel, speedy trial,

17 and due process, and under the authority of Criminal Rule 8. 3( b). I

18 Criminal Rule 8. 3( b) provides that

19

The court, in the furtherance of justice, after notice and hearing, may
20 dismiss any criminal prosecution due to arbitrary action or governmental

misconduct when there has been prejudice to the rights of the accused which
21 materially affect the accused' s right to a fair trial.

22 •
A defendant, in order to obtain dismissal under CrR 8. 3( b) must demonstrate:  I'

23

1) arbitrary action or governmental misconduct and ( 2) prejudice affecting his right to a
24

fair trial.  Simple mismanagement is sufficient to establish governmental misconduct.
25

State v. Michielli, 132 Wn.2d 229, 239, 937 P. 2d 587 ( 199' 7).
26

27

28
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1 A criminal defendant has separate constitutional rights to:  a speedy trial, and to

2 effective assistance of counsel.  The State cannot, through its actions or inactions, force a

3
defendant to choose between his speedy trial rights and his right to effective assistance of

4
counsel.   When the State, through its actions or inactions, causes a series of delays in the

5

discovery process, inexcusably fails to provide substantial amounts of discovery, or fails
6

7
to disclose discovery materials until shortly before a crucial stage in the litigation

8 process, it may prejudice one or both of these constitutional rights. See State v. Brooks,

9 149 Wn.App. 373, 387- 388, 203 P. 3d 397 ( 2009); see also State v. Price, 94 Wn.2d 810,

10 814, 620 P. 2d 994 ( 1980).

11
A defendant has a court rule right to a speedy trial.  When a defendant is in

12

custody, the presumption is that he has the right to trial within 60 days of his arraignment.
13

See Criminal Rule 3. 3.  A defendant also has a constitutional right to a speedy trial; see
14

15
Sixth Amendment to U.S. Constitution; see also article 1 section 22 of the Washington

16 state constitution.

17 Trial is now set for Monday, August 30, 2010. New information has come to

18
light which, in order for defense counsel to be prepared, will require that the trial setting

19

be continued.  Part of the new information includes the following message that was faxed
20

to defense counsel on the afternoon of Thursday, August 26, 2010 from DPA Odell.  A
21

copy of that document is attached hereto and incorporated by reference herein.  An email
22

23
was sent to DPA Odell on January 6, 2010.  Another part of the new information was

24 contained in another document, notes apparently taken by DPA DeMaine in the course of

25 an interview with State' s witness Scalise, on August 26, 2010.

26

27

28
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1 The fax with the email attachment:  On January 6, 2010 Megan Struthers, M.D.

2 emailed DPA Odell.  She states that Mr. Odell has not responded to her requests that he

3
contact her.  She gives him her office and cell phone numbers.  She writes, in part:

4
I am the pediatrician for the victim, and, I believe, you have received

5 a copy of my records already.  I do not believe I have anything positive to
add to your prosecution and may be detrimental to the case based on my

6 interaction with the victim in the weeks following incident in question.  I
would like to know what testimony you are likely to ask for so I can help

7
you determine whether I would be helpful or detrimental to your case....

8

The undersigned " interprets" this communication as referring to potentially
9

exculpatory information.  The State did not provide this information until August 26,
10

11
2010.  I believe Mr. Odell when he says, in response to my request/ demand for copies of

12 all of Dr. Struthers' records and notes and of the substance of any/ all conversations she

13 and the prosecuting attorney had, that he did not follow up with her.  A prosecuting

14
attorney' s mission is to seek justice; furthermore, a prosecutor is obligated to turn over

15

any and all potentially exculpatory materials.

16

It has long been held, in accord with Brady v. Maryland, 373 U. S. 83, 83 S. Ct.
17

1194, 10 L.Ed. 2d 215 ( 1963), that the State has a constitutional obligation to disclose
18

19 material exculpatory evidence in its possession to the defense.  A plain reading of the

20 email, sent by Dr. Struthers to the prosecuting attorney on January 6, 2010, that Dr.

21 Struthers had exculpatory evidence.  The State' s failure to follow up with Dr. Struthers, in

22
accord with her request that she be contacted, in order to determine the nature, extent, and

23
substance of such evidence does not relieve the State of its obligation.

24

As to the prosecutor' s interview with " Sam" on August 26, 2010:  both parties

25

26
have mutual discovery obligations.  Those obligations include providing to the other side

27 a summary of the expected testimony of all witnesses.

28
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Criminal Rule 4. 7 provides the ( mandatory) framework for the collection and

2 dissemination of discovery, applicable to all parties to the action.  The rule provides, in

3
pertinent part:

4
1)      Except as otherwise provided by protective orders or as to

5 matters not subject to disclosure, the prosecuting attorney shall disclose to
the defendant the following material and information within the prosecuting

6 attorney' s possession or control no later than the omnibus hearing:

7
i)       The names and addresses of persons whom the prosecuting

8 attorney intends to call as witnesses at the hearing or trial, together with any
writing or recorded statements and the substance of any oral statements of

9 such witnesses;

10

1
Criminal Rule 4. 7( a)  - in part

1 As counsel who came to the case late, I have advised the State that I want to

13 interview their witnesses, to which the State has consistently responded that they don' t

14
see any reason for me to do so, especially because one of the former defense attorneys

15
Karen Campbell, from the [ former] Conflict Office) deposed so many of their witnesses.

16

The State' s position has been that they would oppose any additional interviews of their
17

witnesses.

18

19 On August 19, 2010, I filed/served ( having previously emailed copies to the

20 prosecuting attorneys, Raymond Odell and Heather DeMaine) two motions, for a bill of

21 particulars and dismissal.  I have not received a response to either motion.

22
As counsel for a defendant who has been in custody since June 16, 2008, held on

23
250, 000 bail since June 20, 2008, I have to be cognizant of my client' s custodial status,

24

and his desire to have this case move forward, at the same time that I must be careful to
25

76
ensure that he is afforded his constitutionally-guaranteed right to effective assistance of

27

28
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counsel.  Unfortunately, I also have to deal with all of the cases assigned to me, which

2 means that I have limited time, resources, and energy.

3
As of this writing, it appears to me that the State, possibly through simple mis-

4
management, or perhaps as a result of a hope for settlement, has not complied with their

5

responsibilities and duties.  In addition to the incomplete discovery, I expect that the State
6

7
will respond to the motions I have filed and served, and that I will need to reply to those

8 motions.

9 Mr. Randall should not have to choose between his right to a speedy trial and his

10 right to effective assistance of counsel. As his defense counsel, I cannot go forward on

11
Monday, August 30, 2010 with trial; I not only have other cases that require my time and

12

attention, I am also going to be gone between September 25, 2010 and November 1,
13

2010.
14

15
The email from Dr. Struthers was sent to the prosecuting attorney on January 6,

16 2010. The State did not provide that email, nor did it inform (then) defense counsel of

17 the substance of that email, nor did it follow up with Dr. Struthers to ascertain what

18
information she had that would be " detrimental" to their case ( and then share that

19
information with the defense).  The State re- arraigned Mr. Randall, adding twelve

20

additional charges, on January 28, 2010, three weeks after receiving the email from Dr.
21

Struthers, approximately one- and- a- half years after the initial (June 20, 2008)

23 arraignment.  On April 15, 2008, the State had calendared another re- arraignment hearing

24 in order to attempt to add more charges; this writer filed/served the defendant' s Objection

25 to Re- Arraignment on that date; whether that was a factor in the State' s decision to forego

26
adding additional charges or not, is not known.

27

28
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1 The State has not complied with the rules of discovery, nor has the State

2 responded to the defendant' s motions in a timely fashion.

3
The fact that there have been ongoing settlement discussions does not relieve a

4

party from its Court Rule or Constitutional obligations.
5

The current situation leaves the Court with ( just) two choices:  dismiss the
6

case because of the State' s mismanagement, or continue the trial.  As the Court of
7

8 Appeals noted in State v. Brooks, 149 Wn.App. 373, 387, supra, the State cannot force a

9 defendant to choose between his speedy trial rights and his right to effective assistance of

10 counsel.  The defendant moves for dismissal on the basis that the State' s actions/ inactions

11
have forced him to make that choice.

12

RESPECTFULLY submitted IN OPEN COURT this 27th day of August, 2010
13

by:
14

15

16

Jane Pierson, WSB# 23085
17 Attorney for Mr. Randall

18

19

20

21

22

23

24

25

26
Attached:  copy of 2 pages faxed to defense counsel 8- 26- 10

I 27
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3

4

5

6

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
7

IN AND FOR THE COUNTY OF PIERCE

8

9 STATE OF WASHINGTON,   O O

A,2
I

10 Plaintiff,     CAUSE NUMBER:  08- 1- 02916- 8

11
vs DEFENDANT' S MOTION TO

17
SUPPRESS AND EXCLUDE

JEFFREY LAMONT RANDALL,     

13

Defendant.    
14

15
COMES NOW the above- named defendant, by and through his counsel of record,

16 Jane Pierson, WSB# 23085, to move the Court to suppress and exclude evidence obtained

17 as a result of a search of a motor vehicle, and statements allegedly made by the defendant

18 as a result of custodial interrogation.  This motion is brought pursuant to Criminal Rule

19
3. 6 ( regarding the legality of the search/ seizure of the substance at issue), and Criminal

20

Rule 3. 5 ( regarding statements attributed to the defendant in response to custodial
21

interrogation), under the authority of the Fourth, Fifth, and Sixth Amendments to the U. S.
22

23
Constitution, and Article I Sections 3, 7, 9, and 22 of the Washington state constitution,

24 upon all of the files and records before the Court.

25 The defendant asserts that the " traffic stop" of June 16, 2008, was unlawful, that it

26
was pretextual.

27

28
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The defendant asserts that the police, having searched his vehicle on June 16,

2 2008, and " securing" the vehicle at that location, could not lawfully search the vehicle

3 again, regardless of the existence of a warrant.

4
The Complaint for Search Warrant did not contain advise the judge that the police

5

had already searched the vehicle, or that the defendant had already been charged with
6

crimes as a result of the June 16, 2008 " stop" and " search", the omission of which was

7

8
material.

9 The defendant asserts that probable cause to search the vehicle was not

10 established in the Complaint for Search Warrant.

11
The defendant asserts that, as a result of the Tacoma Municipal Court prosecution,

12

which resulted in a conviction for the unlawful possession of a controlled substance:

13

marijuana, the State cannot now use the evidence from that case in the instant case
14

15
against him; that, to do so would violate the prohibition against double jeopardy.

16 The defendant asserts that the June 16, 2008 search of his vehicle was unlawful,

17 in accord with the Gant (U.S. Supreme Court) and Patton cases, cited below.

18 The defendant asserts that the statements attributed to him as a result of the June

19
16, 2008 " traffic stop" must be suppressed because, if either the stop ( that is, " seizure")

20

was unlawful or the search of the vehicle was unlawful, such statements are " fruit of the
21

poisonous tree."
22

23
The defendant asserts that statements attributed to him as a result of police

74 interrogation (by Detectives Reopelle and Yglesias), which took place in the Pierce

25 County Jail on June 19, 2008, must be suppressed because:  ( a) but for the unlawful

26
police activities on June 16, 2008 he would not have been in the jail, (b) his Superior

27

28
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Court arraignment, originally scheduled for June 19, 2008, was continued to June 20,

2 2008, so that the police could interrogate him about the instant case before counsel was

3 assigned, which would have prevented the police from being able to " interview" him.

4
DECLARATION OF COUNSEL

5

I HEREBY DECLARE, UNDER PENALTY OF PERJURY PURSUANT TO
6 THE LAWS OF THE STATE OF WASHINGTON, THAT THE FOLLOWING IS

TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF:
7

8 My name is Jane C. Pierson, WSB#23085.  I am the attorney who is currently

9 assigned to represent and defendant this defendant on the instant case.

10 This motion is brought in good faith and should be heard.

11 SIGNED UNDER PENALTY OF PERJURY, PURSUANT TO THE LAWS OF

12
THE STATE OF WASHINGTON, AT P ERCE COUNTY, WASHINGTON, THIS 3rd
DAY OF SEPTEMBER, 2010 , BY:

13

14

Jar- C. Pierson, WSB#23085
15

16
STATEMENT OF FACTS

17 The defendant was arrested and booked into the Pierce County Jail on June 16,

18 2008 following a " traffic stop" and arrest on " an outstanding warrant from Snohomish
19

County".  As a result of that " stop", his vehicle was searched, and he was charged in

20
Tacoma Municipal Court on June 17, 2008 under Case Number B226593 with UPCS-

21

Marijuana and UUDP (possession of drug paraphernalia).  His arraignment, scheduled for
22

23
June 17, 2008, was set over to June 18, 2008.  On June 18, 2008, in exchange for his

24 stipulation to the police report (Tacoma Municipal Court rarely uses guilty plea forms),

25 the UUDP charge was dismissed, and, based upon a reading of the record, he was found

26

27

28
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1 guilty of unlawful possession of( 40 grams or less) of marijuana.  He was sentenced to 90

2 days in jail, with 85 of those days suspended on conditions.

3 The defendant' s arraignment on the instant case, originally set for June 19, 2008,

4
was postponed to June 20, 2008.  The defendant entered pleas of Not Guilty to the four

5

charges in the original Information.
6

The defendant has remained in the Pierce County Jail since his arrest on June 16,
7

8
2008.

9 This case is set for trial on Tuesday, September 7, 2010.

10 On August 19, 2010, the defendant filed/ served two motions: Motion to Dismiss

11 Knapstad) and Motion for Bill of Particulars. The State, on September 1, 2010,

12

provided defense counsel with its responses to the motions.  Included among the
13

materials provided was a copy of a Second Amended Information and, pertinent to the
14

15
current issue, a copy of a Crime Laboratory Report, Laboratory Number 308- 002608,

16 Agency Case Number 081340894, which included:  " Item MC# 14:  One plastic bag

17 containing 0. 1 gram of green vegetable material and debris....marihuana."

18 Pertinent to the instant motion is the Motion to Dismiss Counts IX-XVI.  Page 4

19
of that motion reads in pertinent part as follows below:

20-

On 6- 16- 08 at 10: 57 p.m., Detective Eric Chell stopped the

21 defendant while driving the suspect vehicle; the stop was, according
to Detective Chell, because there was a green turn signal on the right

22 front side instead of a clear, uncolored signal light.  The defendant was

23
arrested on an outstanding felony warrant.  His vehicle was searched
incident to" his arrest. The police found suspect marijuana, a marijuana

24 pipe, a scale, and numerous zip- lock bags in the vehicle.  When asked
where he used the scale, the defendant said that he used it at home, for

25 weighing " only marijuana."  The defendant admitted that the suspected

marijuana was his, and that he used the pipe to smoke marijuana at home.
26 The defendant was taken to the Pierce County Jail and booked.  On June

27
18, 2008, the defendant appeared in Tacoma Municipal Court, Case

28
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1 Number B226593:  UPCS/ Marijuana (40 grams or less) and UUDP (Drug
Paraphernalia); he stipulated to the record, after which the Court found

2 him guilty of the UPCS- MJ charge, sentenced him to 90 days in jail with
85 days suspended and dismissed the drug paraphernalia charge.

3 On 6- 17- 08 a search warrant was served... The defendant' s

4
residence and vehicle were searched.

5 Defendant' s Motion to Dismiss, filed August 19, 2010, pages 4- 5

6 A.       The June 16, 2008 traffic stop, search of the defendant' s vehicle,

7 statements elicited from the defendant and defendant' s arrest:

8
Bates' pages 52- 57 of the materials produced in discovery include Tacoma Police

9

Detective E. Chell' s Incident Report, which reads in pertinent part:
10

On 6- 17- 08 at approximately 2257 hrs I was on eastbound Highland
11 Parkway stopped at Pearl St.  It was dark out and the traffic flow was light.
12 My attention was drawn to the listed vehicle, which passed by me going

southbound on Pearl.  I noticed that the vehicle had a green light illuminated
13 on the front passenger side, where the turn signal/ marker light typically is

violation of RCW 46. 37. 100)
14 I activated my patrol car' s emergency lights and the vehicle came to

15
a stop.  I contacted the driver and sole occupant, A/RANDALL....

Officers R. Koskovich ( Student Officer) and B. Kim (Training

16
Officer) arrived to assist.  Officer Koskovich contacted A/RANDALL and
took him into custody without incident...

17 Officer Koskovich searched the vehicle incident to A/RANDALL' s arrest.
He located marijuana, a marijuana pipe, a scale and numerous zip- lock

I   < .      type bags in the vehicle.  When I asked A/RANDALL where he used the

19
scale, he explained that he used it at home.  I asked him what he was
weighing on the scale and he assured me that it was " only marijuana".

20 A/RANDALL also admitted that he had used the marijuana pipe to smoke
marijuana at home.

21

I transported A/RANDALL to the Pierce County Jail and he was
22 booked on the listed charges.

23
Tacoma Police Dept. Incident No. 081681472. 1, E. Chell, pages 5- 6

24

B.       The search of the defendant' s vehicle pursuant to a search warrant:
25

On June 18, 2008, Tacoma Police Department Detective Reopelle applied for, and
26

27
obtained a Search Warrant.  A copy of the Complaint for Search Warrant is attached

28
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hereto and incorporated by reference herein.  Pertinent to the current issue, Detective

2 Reopelle' s request for a Search Warrant included the motor vehicle in the places to be

3
searched, to wit:  (on page 2)  " 2) A four door red 1994 Honda Civic bearing the

4
Washington State license plate 328XAD."

5

The location of the vehicle does not appear in either the Complaint for Search
6

Warrant or the Search Warrant.  Detective Reopelle' s August 6, 2008 report tells us that
7

8
the vehicle was searched at the place where, after Detective Chell arrested the defendant,

9 the vehicle was left (at 11th and Pearl). Detective Reopelle August 6, 2008 report

10 includes the following:

11 On 6/ 16/ 08 Jeffrey Randall was stopped for a traffic violation at
1  N. 11th and Pearl St. He was arrested by patrol officers on a felony

warrant out of Snohomish County. The vehicle, 328XAD, was searched
13 incident arrest.  Officers located a black pack back inside the vehicle

containing a scale and marijuana pipe.  The officers also discovered
14 marijuana and packaging materials within the vehicle.  Jeffrey was booked
15

into the Pierce County Jail.  See case number 081681472 for further

details.

16 On 6/ 18/ 08 I drafted a Search warrant to include Jeffrey Randall' s
residence, 5210 S. State# 4, and his vehicle, 328XAD.  The warrant was

17 presented to and signed by Judge Stolz...
On 6/ 19/ 08 at approximately' 1100 hrs I conducted a briefing for

18 SAU Detectives on the search warrant...

19
After searching the room Det. Quilio oand Det. Yglesias assisted me

20 in serving the search warrant on Jeffrey' s vehicle.  The vehicle was secured
at N. 1 lth St. and Pearl St. by patrol officers when Jeffrey was arrested on

21 6/ 16/ 08. The vehicle was locked but was opened without damage by reaching
through the window...       he

G Ai,    w«-s b ro to-/-0     ' b e Fe r
22

The gear c-Gt

23
Tacoma Police Dept. Incident No. 081340894. 7, pages 6- 7.

24 Tacoma Police Officer Quilio' s report, reads in pertinent part:

25 We served the search warrant on that vehicle as well.  I searched
the trunk area and found a navy blue back pack buried in the trunk to the

26 right and partially under the spare tire.  Inside the back pack I found an
27 empty prescription Vicodin bottle... I also scraped some remnants of

28
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I marijuana from the bottom of the center compartment and itemized it
separately...

2

TPD Incident Report No. 081340894. 3, June 19, 2008, page 12 of 12.
3

4
C.       June 19, 2008 interrogation of defendant at the Pierce County Jail by

5 Detectives Reopelle and Yglesias:

6 Detective Reopelle' s August 6, 2008 report reads in pertinent part:

7 On 06/ 19/ 08 Det. Yglesias and I went to the Pierce County Jail to

8 interview Jeffrey Randall.  We met with him in a private room in the
booking/ release area.  I told Jeffrey we were there to talk with him about

9 a separate issue from which he had been booked.  I told him we were
there regarding his relationship with Holly and Victoria. I also told him

10 the allegations involved marijuana and sex.  Prior to asking any questions
I read Jeffrey his Miranda warnings from a pre- printed TPD fowl.  He

11 stated he understood each of his rights and agreed to voluntarily answer

12
questions.  I asked him how he met Holly and Victoria.  In response

Jeffrey turned away from me and put his face in his hands.  He stated that
13 he was all shook up and needed a drink of water. Det. Yglesias left the

room to get him a drink of water.  It appeared to me Jeffrey was stalling
14 and pretending to be overly stressed.

15
Jeffrey stated he knew Holly and Victoria but hasn't seen them in

some times.  He said he met them through school and that they have both
16 ridden around in his car.  He stated, " They roll with me, as far as having

sex, no."  He also said he has met Holly through " people I deal with."
17 Jeffrey leaned forward, rubbed his head and said he wasn' t going to answer

any more questions because " You got me all shook up on sleeping with
18

them."  He then stated he wanted an attorney and I did not ask him any

19
further questions.  While I was preparing to leave Jeffrey continue to talk
without being asked any questions. He stated, " I can't believe you just threw

20 at me I was sleeping with minors."  I was a friend to them.  All I've done

for those guys, to come back and haunt me like that.
21

Tacoma Police Department Incident No. 081340894. 7, page 7
22

LAW AND ARGUMENT
23

24 A search that occurs without the prior apparent authority that is conferred by a

25 warrant issued by a neutral and detached magistrate, is per se unreasonable under article I
26

section 7.  See State v. Houser, 95 Wn.2d 143, 622 P. 2d 1218 ( 1980).  Exceptions to the

27

28
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1

requirement that a warrant be obtained before individuals acting under the cloak of( law

enforcement) authority are narrowly drawn, and include:  ( 1) valid consent, ( 2) exigent

3
circumstances, (3) search incident to a valid arrest, ( 4) [ valid] inventory search, ( 5) plain

4
view, and ( 6) [ valid] investigative/ Terry stops. See State v. White, 135 Wn.2d 761, 958

5

P. 2d 982 ( 1998).
6

7
These " jealously and carefully drawn" exceptions to the warrant requirement

8 provide for those cases where the societal costs of obtaining a warrant( such as danger to

9 officers or the risk of loss or destruction of evidence) outweigh the reasons for prior

10 recourse to a neutral magistrate. " State v. Williams, 102 Wn.2d 733, 736, 689 P.2d 1065

1
1984), citing Houser, supra, at 149. The State bears a heavy burden to show that the

12

search falls within one of the " carefully delineated" exceptions to the warrant
13

requirement. See State v. Johnson, I28 Wn.2d 431, 909 P. 2d 293 ( 1996), see State v.
14

15
Leach, 113 Wn.2d 735, 782 P.2d 1035 ( 1989).

16 Evidence that is obtained unlawfully, either as a basis for an ( arguably unlawful)

17 arrest, or for another crime, must be suppressed as" fruit of the poisonous tree." See, e.g.,

18 State v. Melrose, 2 Wn.App. 824, 470 P. 2d 553 ( 1970), State v. White, 97 Wn.2d 92, 640

19
P. 2d 1061 ( 1982), State v. Kennedy, 107 Wn.2d 1, 4, 726 P. 2d 445 ( 1986), see also

20

Wong Sun v. United States, 371 U. S. 471, 83 S. Ct. 407 ( 1963).
21

22 The exclusionary rule operates to safeguard the privacy interests of the individual

23 and the integrity of the judiciary.   State v. Ladson, 138 Wn.2d 343, 979 P.2d 833 ( 1999).

24
Article I section 7 of the Washington Constitution, which is more protective of an

25

individual' s right to privacy than the Fourth Amendment provides that" No person shall
26

27
be disturbed in his private affairs, or his home invaded, without authority of law." This

28
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1 important constitutional guarantee is violated whenever the State unreasonably intrudes

2 upon a person' s private affairs. See State v. Boland, 115 Wn.2d 571, 800 P.2d 1112

3       ( 1990) see also State v. Myrick, 102 Wn. 2d 506, 688 P. 2d 151 ( 1984).

4

Our State does not recognize a " good faith" exception to the warrant requirement.
5

6
See State v. White, 97 Wash.2 92, 109- 110, 640 P. 2d 1061 ( 1982), cited in State v.

7 McCormick, 152 Wash. App. 536, 216 P.3d 475, 478 ( Div. II, 2009).

8 A.       The June 16. 2008 " traffic stop" of the defendant, his arrest, his

9
interro• ation and search of the vehicle he was drivin. was unlawful. Pretextual seizures

10
are unlawful.   .

11

1.       The " stop and search" was not done for the purpose of enforcing the traffic
12

code, nor was the defendant placed under arrest because of a' DOC warrant out of
13

14 Snohomish County', nor was his vehicle searched, in the normal course of a' search

15 incident to arrest. The law enforcement activities were a pretext to search for evidence

16 pertaining to the instant case.  It is important to note that, when Mr. Randall was stopped

1
on June 16, 2008, allegedly for the wrong color of taillight, the officer who stopped him

18

was not a patrol or traffic officer; rather, the officer was a detective who, notwithstanding
19

Mr. Randall' s cooperation, called for additional officers to assist in the vehicle search.
20

11
Washington adopted a " no pretext" rule( at least) as early as 1962.  Article I

22 section 7 does not allow law enforcement to effect seizures that are done, not for the

23 stated or claimed purpose, but to conduct a search for evidence of crime.

24
In State v. Michaels, 60 Wn.2d 638, 374 P. 2d 989 ( 1962), the police stopped the

25
defendant after a turn without a signal. Because the facts revealed that the stop was a

26

mere pretext for the officer' s desire to conduct a criminal search, the evidence was
77

28
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1 suppressed. The " test" to determine whether or not a traffic stop is pretextual is set forth

2 below:

3 When determining whether a given stop is pretextual, the court

4 should consider the totality of the circumstances, including both the

5 subjective intent of the officer as well as the objective reasonableness

6
of the officer' s behavior.

7
State v. Ladson, 138 Wash.2d 343, 358, 979 P.2d 833 ( 1999)

8

9 2.       Even if the seizure and arrest of the defendant on June 16, 2008 were

10 lawful, the search of his vehicle was not.  The United States Supreme Court has held that

11
a ( warrantless) search of a motor vehicle, incident to the arrest of a former occupant of

12

that vehicle, is lawful only when the person arrested is unsecured and within reaching
13

distance of the passenger compartment at the time of the search. See Arizona v. Gant, ...
14

15
U. S. ... 129 S. Ct. 1710, 1719, 173 L.Ed. 2d 485 ( 2009). Our Washington State Supreme

16 Court has held that the same rule of law applies under an Article 1 section 7 analysis:

17
Today we hold that the search of a vehicle incident to the

18 arrest of a recent occupant is unlawful absent a reasonable basis to

19 believe that the arrestee poses a safety risk or that the vehicle contains

0
evidence of the crime of arrest that could be concealed or destroyed,

and that these concerns exist at the time of the search.
21

22
State v. Patton, 167 Wash. 2d 379, 394- 395, 219 P. 3d 651 ( 2009)

23

B.       The State cannot be permitted to introduce evidence obtained as a result
24

25 of, or " fruit of' the unlawful police activities of June 16, 2008.

26 1.       Use of such evidence is " fruit of the poisonous tree."

27

28
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1 2. Use of such evidence would infringe upon the defendant' s right to be free

2 from being twice put in jeopardy for the same offense.

3
Article 1 Section 9 of the Washington state constitution provides that" No person

4

shall ... be twice put in jeopardy for the same offense." The Legislature has the authority
5

6
to define criminal conduct and to assign punishment for that conduct; it is up to the

7 court(s) to evaluate the evidence and provisions of the specific crimes at issue to

8 determine if the offenses at issue are the same for double jeopardy purposes.

9 Washington has adopted a " same evidence rule" of statutory construction, under

10

which " a defendant' s double jeopardy rights are violated if he or she is convicted of
11

offenses that are identical both in fact and in law." State v. Calle, 125 Wn.2d 769, 777,
12

888 P. 2d 155 ( 1995). As the Court stated, in reference to prior holdings on the issue of
13

14
whether crimes are the" same offense" for double jeopardy purposes,

15 In order to be the " same offense" for purposes of double jeopardy
the offenses must be the same in law and in fact.  If there is an element in

16 each offense which is not included in the other, and proof of one offense

would not necessarily also prove the other, the offenses are not constitutionally
17

the same and the double jeopardy clause does not prevent convictions for both

18
offenses.  ( State v.) Vladovic, (99 Wn.2d 413) at 423 ( 662 P.2d 853 ( 1983)).

9 Washington' s " same evidence" test is very similar to the rule set forth
in Blockburger v. United States, 284 U.S. 299, 304, 76 L.Ed. 306, 52 S. Ct.

20 180 ( 1932)...

21
Calle, supra, at 777- 778.

22
The Fifth Amendment of the United States Constitution also guarantees an

23

accused the right to due process, and protects one from double jeopardy.  The( 5th
24

25
Amendment) analysis( the " Blockburger test") is similar to, but not identical to the

26 State' s" same evidence test".

27

2g
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The Fifth Amendment prohibition against double jeopardy has been explained as

2 follows below:

3 The applicable rule is that where the same act or transaction

4
constitutes a violation of two distinct statutory provisions, the test to
be applied to determine whether there are two offenses or only one, is

5 whether each provision requires proof of a fact which the other does not.

6 Blockburger v. United States, 284 U. S. 299, 304, 76 L.Ed. 306, 52 S. Ct. 180 ( 1932)

7 The defendant in our case was charged with, and convicted of, the crime of

8
Unlawful Possession of Marijuana in Tacoma Municipal Court.  The evidence in that

9

case was obtained as a result of the " traffic stop", arrest, and interrogation of the

10

defendant, and the search of his vehicle.
11

12 The State in our case will (apparently) seek to introduce that same evidence in this

13
case, as to Counts V - VIII, to wit:  involving a minor in a drug (marijuana) transaction

14

and delivery of a controlled substance ( marijuana) to a minor.  Admittedly, the crime( s)
15

of involving a minor in a drug transaction do not require evidence that the defendant
16

possessed marijuana.  The crime( s) of delivery of marijuana to a minor do, however,
17

18
require that the defendant possessed marijuana.  The element of" possession" is part of

19 the statutory scheme which criminalizes " delivery" of a controlled substance.  As noted

20 by the Court of Appeals, " completing a ' delivery', constructive or otherwise, requires the

21
transferor to relinquish possession to the transferee."  State v. Martinez. 123 Wan. App.

22

841, 847, 99 P. 3d 418 ( 2004).  One cannot " relinquish possession" unless one has first

23

possessed" the substance.  The prosecution in Tacoma Municipal Court for possession
24

75
bars the use of the same evidence for the delivery counts in this case.

26 3. The charges in our case are " limited" to the time period of between March

27 1, 2008 and June 4, 2008, which means that, under the Evidence Rules, the marijuana at
28
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issue, all one- tenth of a gram, was ( for purposes of this argument) in the defendant' s

2 possession on June 16, 2008, which is beyond ( after) the charging period.  Introduction of

3 evidence obtained on June 16, 2008, when the defendant was initially arrested, is unfairly
4 inother items of evidentiary value ( including

prejudicial.  The marijuana at issue, and of 5

5

statements attributed to the defendant, the shape of and contents of his motor vehicle
6

would invite the jury to speculate about his propensity for criminal acts, in addition to
7 -

8 being more unfairly prejudicial than probative.  The evidence should be excluded.

9 C.       The in- custody interrogation of the defendant on June 19. 2008 should be

10 suppressed and excluded.

11
1. The defendant would not have been in custody, and thus available to the

12
detectives' visit had it not been for the unlawful June 16, 2008 " stop, arrest, and " search".

13

The police must not be allowed to exploit their own unlawful conduct in a search for
14

evidence.  This is the Wong Sun, ' fruit of the poisonous tree" doctrine.
15

16
2.       The defendant's due process rights, and, most particularly, his right to

17 counsel, were violated when his arraignment in Superior Court was postponed from June

18 19, 2008 to June 20, 2008.  Absent some compelling evidence to the contrary, it appears

19 that his arraignment was postponed a day so that the detectives could attempt to
20

interrogate him before counsel was appointed.  Counsel was appointed at his arraignment
21

on June 20, 2008, and would have been appointed on June 19, 2008, had the arraignment
22

23
occurred as originally scheduled.  The police knew where the defendant lived, and had

24 enough information to surmise ( that is, " figure out" or " know") that the defendant was

25 indigent and, therefore, eligible for appointed counsel.  It is difficult to understand why

76 the June 19, 2008 arraignment was pushed back to June 20, 2008.
27

28
St. v. Jeffrey L. Randall, 08- 1- 02916- 8 13

Defs Motion to Suppress& Exclude Department of Assigned Counsel

949 Market Street. Suite 334
Tacoma. Washington 98402- 3696



fir SUMMARY
1  ' i

2 There are many aspects of this case, regarding actions undertaken by State actors,

3
that cause grave concerns about the sanctity of an individual' s ( State and Federal)

4

constitutional rights.  The traffic stop on June 16, 2008, conducted by a detective, not a
5

patrol officer, raises the issue of pretextual police activity, that is, the desire by law
6

enforcement, similar to the desire of the officers in the Ladson case, to find out what, if
7

8 anything, was in the defendant' s vehicle, and to try to elicit incriminating statements from

9 the defendant.  The postponement of the arraignment on this case, the convenience with

10 which the detectives assigned to this case could access the (now in custody) defendant in

11
order to attempt to elicit incriminating statements from him, the added convenience of

12

knowing exactly where his vehicle was ( thanks to the " stop" on June 16, 2008), and the

13

ease with which law enforcement could then obtain a search warrant for the defendant' s
14

15
residence and his car ( while not informing the judge who approved the warrant) where

16 the vehicle was or how it came to be in that location, all add up to serious concerns.

17 The defendant' s concerns about whether or not he has been given " fair" treatment,

18 and whether the rights guaranteed to him by our State and Federal constitutions have

19
been protected ( or denied) must also be the Court' s concerns.

20

The State should not be allowed to introduce evidence, for any reason, that was
21

obtained as a result of the June 16, 2008 " traffic stop."  The stop itself is questionable.
22

23
The search of the vehicle was not a valid search incident to arrest.  The defendant was

24 questioned about the fruits of that search.  Everything to do with, and resulting from, the

2J actions/ events of June 16, 2008 should be suppressed and excluded, and that includes the

26

27

28
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1 I.    visit and questioning at the Pierce County Jail.  There may also be issues regarding the
I

2 Search Warrant, which is beyond the scope of this memorandum.

3 The defendant asks the Court to prohibit the introduction of any and all evidence:

4
a. obtained from the vehicle,

b. statements made by the defendant on June 16, 2008, and
6

c. statements made by the defendant, while in custody, on June 19, 2008
7

8
RESPECTFULLY submitted this 3rd day of September, 2P10 by:

91
4.G,

10

Jane Person, WSB# 23085
11 A  • rney for Mr. Randall

12

13

14

15

16

17

18

19

20

21

22

23

24     •  Attachments:

Copy of OAC print-outs regarding the 6- 16- 08 UPCS/ MJ case,
25 Copies of Tacoma Municipal Court documents,

Complaint for Search Warrant and Search Warrant,
76 Copy of LINX print-out of defendant' s booking,
27 Copy of LINX print-out of the proceedings of the instant case ( re:  arraignment)

28
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1

2

3

4

5

6

7 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

18

09 STATE OF WASHINGTON,   

10
Plaintiff,     CAUSE NUMBER:  08- 1- 02916- 8

1]     

vs DEFENDANT' S MOTIONS

12 IN LIMINE AND THEORY OF

JEFFREY LAMONT RANDALL,     THE CASE
13

14
Defendant.    

15 COMES NOW the above- named defendant, by and-through his counsel, Jane

16 Pierson, WSB#23085, to move the Court, in limine, as follows below.  This motion is

17 based upon all of the files and records before the Court, and therefore not limited to this

18

specific writing.

19

The Defendant moves the Court to:

20

1. Exclude witnesses ( ER 615)
21

22
2. Exclude reference to any alleged (prior or after) bad acts of this defendant.

ER 404( b))

23

3. Prohibit the testimony by any witness, upon that witness' s ( or another' s)
24 opinion on the credibility of any other witness. ( ER 608), State v. Demers,

144 Wash. 2d 753, 30 P. 3d 1278 ( 2001), due process, and right to jury
25

trial.

26
4. Prohibit the State from offering character evidence of the defendant.

27 ER 404( a); see also ER 401- 402- 403 and 404( b)

28
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1 ARGUMENT AND AUTHORITIES

2
The purpose of a motion in limine is to prevent potentially prejudicial evidence

3

from being placed in front of the jury, and have attention brought to that evidence by
4

objections to the introduction of such evidence, made by counsel. See State v. Cole, 74
5

6
Wn.App. 571, 874 P. 2d 878 ( 1994).  All evidence has the potential to be prejudicial as to

7 one of the parties.  The motion in limine is designed to exclude that evidence which is not

8 relevant to the issues necessary in deciding the case and that may be misused by the jury.

9 As a general rule, evidence is admissible when it has probative value, that is, is

10
relevant. See Evidence Rules 401, 402, 601, 602, 603, 701, 702, 703, 704, 705, 801, 802,

11

803, 804, 805, and 806.  Evidence has probative value if the evidence would be helpful to

12

the jury, that is, if the jury could rationally and properly use the evidence in deciding on a
13

14 verdict.  The relevance of some evidence, however, is outweighed by the danger of its

15 unfairly prej udicial effect upon the jury. See ER 403.  Evidence Rule 403 provides that:

16 Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice,

17
confusion of the issues, or misleading to the jury, or by considerations

18 of undue delay, waste of time, or needless presentation of cumulative
evidence.

19

Evidence Rule 403

20

Evidence Rule 607 provides that " The credibility of a witness may be attacked by
21

22 any party, including the party calling the witness."

23 Evidence Rule 608 provides, in part, that " The credibility of a witness may be

24 attacked or supported by evidence in the form of reputation, but subject to limitations..."

25
The Court should prohibit any evidence of a witness' s opinion as to that witness' s

26

opinion as to the credibility of another witness.  The prohibition should extend to a police
27

28
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1 officer' s opinion as to the defendant' s credibility or guilt.  As explained by our Supreme

2
Court:

3

Generally, no witness may offer testimony in the form of an
4 opinion regarding the guilt or veracity of the defendant; such testimony is

unfairly prejudicial to the defendant " because it ' invad[ es] the exclusive
5 province of the [jury]." City ofSeattle v. Heatley, 70 Wash. App. 573, 577,

854 P. 2d 658 ( 1993) ( citing State v. Black, 109 Wash.2d 336, 348, 745 P. 2d 12
6

1987)); see also ER 608 cmt. (noting that "[ t] he drafters of the Washington

7 rule felt that impeachment by use of opinion is too prejudicial and on a
practical level is not easily subject to testing by cross examination or

8 contradition").  In determining whether statements are in fact impermissible
opinion testimony, the court will generally consider the circumstances of the

9 case, including the following factors:

10
1)      " the type of witness involved,"

11 2)      " the specific nature of the testimony,"
3)      " the nature of the charges,"

12 4)      " the type of defense, and"

5)      " the other evidence before the trier of fact."
13

14
Heatley, 70 Wash. App. at 579, 854 P. 2d 658.  Admitting impermissible opinion
testimony regarding the defendant' s guilt may he reversible error because

15 admitting such evidence " violates [ the defendant' s] constitutional right to a
jury trial, including the independent determination of the facts by the-jury."

16

State v. Demery, 144 Wash.2d 753, 759, 30 P. 3d 1278 ( 2001)
17

18
The Court should prohibit the introduction of" other bad acts" attributed to the

19 defendant. Under Evidence Rule 404( b) " other acts" of a defendant are not admissible to

20 show that he has acted in conformity with those acts in committing the charged crime.

21
The defendant seeks to exclude evidence that is:  ( a) not relevant to the charge,

22

b) has minimal probative value, and/ or ( c) the probative value of which is outweighed by
23

the danger of its unfairly prejudicial effect upon the trier of fact.
24

Evidence Rule 404( a) provides in pertinent part that:
25

26
a)      Character Evidence Generally.  Evidence of a person' s

character or a trait of character is not admissible for the purpose of

27 proving action in conformity therewith on a particular occasion, except:

28
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I

1

1

1)      Character of Accused.  Evidence of a pertinent trait or
2

character offered by an accused, or by the prosecution to rebut the

3
same.

4 The Editor' s Analysis of Evidence Rule 404( a) states in pertinent part that:

5 a]       Character Generally Not Admissible to Show Conforming
Behavior.

6

7 Evidence of a person' s character is " not admissible for the purpose

of proving that he acted in conformity therewith on a particular
8 occasion" because people frequently act out of character."  Therefore,

in the first place, character evidence is of marginal probative value in

determining how an individual acted on a particular occasion....

10
To the extent that a person' s character is at least marginally

11 relevant to his or her behavior on a particular occasion ( having any
tendency under ER 401 to make conduct more or less probable), the

12 relevance is outweighed by the enormous waste of time, confusion
of the issues, and tendency of the jury to be unduly swayed by

13 character, judging the person rather than the evidence in the case. ...
14

b]      Defendant' s Character in Criminal Prosecutions

15 i]       Not at Prosecution' s Instance

16 In criminal cases, the prosecution may not introduce evidence
of the defendant' s bad character, particularly in the form of prior bad

17
acts, because " such evidence has a great capacity to arouse prejudice."

18 State v. Kelly, 102 Wash. 2d 188, 685 P. 2d 564, 572 ( 1984); State v.

Tones, 101 Wash. 2d 113, 120, 677 P. 2d 131 ( 1984) (" Statistical

19 studies have shown that even with limiting instructions, a jury is more
likely to convict a defendant with a criminal record"). ...

20

1- 404 Law of Evidence in Washington Section 404. 04, Title IV, 2007
21

22
Evidence Rule 404(b) states that:

23 b)      Other Crimes, Wrongs, or Acts.  Evidence of other crimes,

wrongs, or acts is not admissible to prove the character of
24 a person in order to show action in conformity therewith.  It may,

25
however, be admissible for other purposes, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or absence
26

of mistake or accident.

27 ER 404( b)

28
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1

Evidence of prior bad acts is presumed to be inadmissible.  State v. DeVincentis,
2

1. 50 Wn.2d 11, 17, 74 P. 3d 119 ( 2003).  This includes " acts that are merely unpopular or

4 disgraceful."  State v. Halstein, 122 Wn.2d 109, 126, 857 P. 2d 270 ( 1993).

5 To admit evidence of other wrongs, the trial court must ( 1) find by a

6
preponderance of the evidence that the misconduct occurred, ( 2) identify the
purpose for which the evidence is sought to be introduced, ( 3) determine

7 whether the evidence is relevant to prove an element of the crime charged,

and ( 4) weigh the probative value against the prejudicial effect.  State v.

8 Lough, 125 Wn.2d 847, 853, 889 P. 2d 487 ( 1995).  In doubtful cases, the

evidence should be excluded.  State v. Smith, 106 Wn.2d 772, 776, 725 P.
9 2d 951 ( 1986)

10
State v. Thang, 145 Wn.2d 630, 642, 41 P. 3d 1159 ( 2002) 

1;

Additionally,       .
12

ER 404( b) prohibits a court from admitting "[ e] vidence of other

13
crimes, wrongs, or acts... to prove the character of a person in order to

14
show action in conformity therewith."  This prohibition encompasses not

only prior bad acts and unpopular behavior but any evidence offered to
15 show the character of a person to prove the person acted in conformity"

with that character at the time of a crime. State v. Everybodytalksabout,
16 145 Wn.2d 456, 466, 39 P. 3d 294 ( 2002).

17
State v. Foxhoven, 161 Wn.2d 168, 174- 75, 163 P. 3d 786 ( 2007)

18
The State might argue that evidence of other alleged crimes, wrongs, or acts is

19

admissible as ' res gestae'. Any reliance upon that argument would be misplaced.  Res
20

21
gestae evidence is admissible only " if it is so connected in time, place, circumstances, or

22 means employed that proof of the history of the crime is charged."  State v Schaffer, 63

23 Wn.App. 761, 769.  The key to res gestae evidence is that such evidence places the

24 offense charged in context.  Criminal acts that are an inseparable part of the crime

25
charged are admissible, but that is simply not the case here, upon these facts.

26

27

28

State v. Jeff Randall, 08- 1- 02916-8 5

Defs Motions in Limine Department of Assigned Counsel

949 Market Street. Suite 334

Tacoma, Washington 98402- 3696

Telephone: ( 253) 798- 6062



1 The State may argue that evidence of other crimes, wrongs, or acts, is admissible

2
to prove a common scheme or plan.  Reliance upon that argument would be misplaced as

3

there is nothing unique or unusual, signature- like, as to the claimed acts.  The " common
4

scheme or plan" exception, as explained by Karl Tegland:
5

refers to a larger criminal design of which the charged crime is only one
6

part of an " overarching" design or plan.  If such a plan exists, then proof

7
of one part of the plan tends to prove another part of the plan.  Evidence

may be admissible to show a common scheme or plan even though a
8 common scheme or plan is not a formal element of the crime charged.

State v. DeVincentis, 150 Wash. 2d 11, 74 P. 3d 119 ( 2003)
9

10
Courtroom Handbook on Washington Evidence, 2010- 2011 Edition, page 243

11 Proof of a common plan or scheme is admissible if the prior acts are proved by a

12 preponderance of the evidence, and admitted for the ( limited) purpose of proving that

13 such a common plan or scheme existed, but only if such " common plan or scheme" is

14
relevant to prove an element of a crime charged, or to rebut a defense offered, and, if

15

such evidence is more probative than prejudicial.  See State v. Lough, 125 Wash.2d 847,
16

889 P. 2d 487 ( 1995)
17

18
THE DEFENDANT'S THEORY OF THE-CASE

19 The defense is that the defendant did not involve the ( minor) victims in drug

20 transactions; he most certainly did not involve the ( minor) victims in such transactions

2l
with sexual motivation, nor did he have intercourse with the alleged victims.

79

The defendant does not dispute that he associated with the alleged minor victims;

23

he asserts that the alleged victims had involvement with controlled substances, alcohol,
24

5
and sex long before he met them.  Their involvement with controlled substances and

26
alcohol began at home, at school, with their parents and families, and with their peer- age

27 associates.  The defendant became a convenient target, to whom blame was attributed, in

28

State v. JeffRandall, 08- 1- 02916-8 6

Deis Motions in Limine Department of Assigned Counsel

949 Market Street. Suite 334

Tacoma, Washington 98402- 3696

Telephone: ( 253) 798- 6062



1 order to deflect blame from themselves when the hammer of law enforcement appeared

2
to be coming down upon the alleged victims and their associates.  This is the essence of

3

the defendant' s " theory of the case."
4

RESPECTFULLY submitted this 15th day of December, 2010 b),1
5

6

7
ane Pierson, WSB#23085

8 Attorney for Defendant.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

State v. JeffRandall, 08- 1- 02916-8 7
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FILED
2 DEPT. 14

3 IN OPEN COUR'

4 MAR 18 2011

5
Piyrce

11p;
IgEk

6 By..... ..     
EPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON       p
8 FOR PIERCE COUNTY

9

1
STATE OF WASHINGTON,      Superior Court No. 08- 1- 02916- 8 T

Plaintiff,      

11 MOTION AND DECLARATION

v. FOR ORDER AUTHORIZING THE
12 DEFENDANT TO SEEK REVIEW

JEFFREY LAMONT RANDALL, AT PUBLIC EXPENSE AND
13

PROVIDING FOR APPOINTMENT

14
Defendant.   OF ATTORNEY ON APPEAL

15

16 A.      MOTION

17
COMES NOW the defendant and moves the Court for an order allowing the

18 defendant to seek review at public expense and providing for appointment of attorney

19 on appeal. This motion is based on RAP 2. 2( a)( 1) and is supported by the following

20 declaration.

21
DATED this 18th day of March, 2011

22

J.    Pierson, WSB#23085

23 Attorney for Defendant

24 MOTION AND DECLARATION FOR ORDER

AUTHORIZING THE DEFENDAN I TO SEEK

25 REVIEW Al PUBLIC EXPENSE AND PROVIDING

FOR APPOINTMENT OF ATTORNEY ON APPEAL

26

27

28

Department of Assigned Coun',el

949 Market Street, Suite 334

Tacoma, Washington 98402- 3696

Telephone ( 253) 798- 6062
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1 B.      DECLARATION

2
I was tried and convicted of the crimes of ( two counts) Involving a Minor in a

3
Transaction to Deliver a Controlled Substance and ( two counts) Unlawful Delivery of a

4

Controlled Substance ( marijuana) to a Person Under the Age of Eighteen With Sexual
5

6
Motivation.  I desire to appeal the convictions and the judgment imposed.  I believe that the

7 appeal has merit and is not frivolous and make the following assignments of error:

8 1)      There was insufficient evidence to sustain any of the( four) charges;

9 2)      There was insufficient evidence to sustain the Special Verdict Forms of "With

10
Sexual Motivation" on the Delivery charges;

11

3)     The jury was improperly instructed regarding the Special Verdict Forms;
12

13
4)      The Court erred when it denied my motion to vacate the Special Verdicts;   

14
5)      My constitutional right to " effective assistance of counsel" was violated; my

15 trial attorney and my prior attorneys were ineffective, to my prejudice;

16 6)      My trial attorney was not allowed to interview the alleged victims prior to

17

trial, and had to rely on the interviews done by dZb a former attorney;
18

7)      The Court should not have allowed the State to admit the testimony of the
19

detective who interviewed me in the jail after the State postponed my
20

21 arraignment on this case solely so that the detectives could attempt to

22 interview me before arraignment and appointment of counsel;

23 8)      The Court erred when it refused to give " Petrich Instructions";

24 MOTION AND DECLARATION FOR ORDER

AUTHORIZING THE DEFENDANT TO SEEK

25 REVIEW AT PUBLIC EXPENSE AND PROVIDING

FOR APPOINTMENT OF ATTORNEY ON APPEAL

26

27

28

Department of Assigned Counsel

949 Market Street, Suite 334

Tacoma, Washington 98402- 3696
Trinnhnnn ( 7511702- AllA7



3' 21' 21431 12' tr'Y1!  99t 3'7q

1 9)      The Court' s refusal to give " Petrich" instructions constituted an improper

2
comment on the evidence ( that is, that the facts established a continuing course of

3

conduct on my part);
4

10)    My( Court Rule and Constitutional) rights to a speedy trial were violated;
5

6
1 1)    The Court should have excused a juror who ( apparently) knew one of the State's

7 witnesses, and my attorney was ineffective when she failed to renew her

8 request/ suggestion that the juror be excused;

9 12)    I was not allowed to be present during all phases of the trial; when the jury sent

10
out a question, the attorneys were invited to Court, but I was not transported

11

from the jail to attend that portion of the proceedings;
12

13)    The Court erred when it imposed what amounted to an exceptional sentence;
13

14
14)    The Court erred in its imposition of conditions of community custody;

15 15)    There were evidentiary errors in the trial that prevented me from having a fair

16 trial; and

17
16)   Such other errors as may appear from the record.

18
I have previously been found to be indigent.   The following declaration provides

19

information as to my current financial status:
20

21
1)      That I am the defendant in the above- captioned cause;

22 2)      That I do not own any real estate;

23 3)      That I do not own any stocks, bonds, or notes;

24 MOTION AND DECLARATION FOR ORDER

AUTHORIZING rUE DEFENDANT TO SEEK

25 REVIEW AT PUBLIC EXPENSE AND PROVIDING

FOR APPOINTMENT OF ATTORNEY ON APPEAL

26

27

28

Department of Assigned Counsel

949 Market Street, Suite 334

Tacoma, Washington 98402- 3696

Telephone ( 253) 798- 6062
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1 4)      That I am not the beneficiary of a trust account or accounts;

2
5)      That I own the following motor vehicles or other substantial items of personal

3

property:  I have lost virtually everything I owned, due to my incarceration; I do
4

not believe that I own any items of any substantial value;
5

6
6)      That I do not have any income from interest or dividends;

7 7)      That I have approximately $ 0 in checking account( s), $ 0 in savings account(s),

8 and approximately $ 0 in cash.

9 8)      That 1 am not married;

10
9)      That the following persons are dependent on me for support, for whom I am

11

obligated to pay child support: None;
12

10)    That I have the following substantial debts or expenses:  I owe some debts
13

14 and/or loans, but I don' t know how much I owe, and I owe several thousand

15 dollars in Legal Financial Obligations that have been imposed by the Courts.

16 1 1)    That I am not receiving public assistance, although I was receiving some public

17
assistance prior to my incarceration ( in June 2008).

18
12)    That I am not currently employed;

19

13)    That I have no substantial income other than what is set forth above;
20

21
14)    Other circumstances affecting my financial position include that I am disabled

22 and unable to work, have been incarcerated since June 2008, and expect to serve

23 additional time on the current sentence.

24 MOTION AND DECLARATION FOR ORDER

AU' I HORIZING 1 HE DEFENDANT TO SEEK

25 REVIEW AT PUBLIC EXPENSE AND PROVIDING

FOR APPOINTMENT OF ATTORNEY ON APPEAL

26

27

28

Department of Assigned Counsel
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Tacoma, Washington 98402- 3696
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1 15)    I authorize the court to obtain verification information regarding my financial

2
status from banks, employers, or other individuals or institutions, if appropriate;

3
16)    That I will immediately report to the Court any change in my financial status

4

which materially affects the Court' s finding of indigency,
5

6
17)    I certify that review is being sought in good faith.   I designate the following

parts of the record necessary for review:

8 X)     Trial Dates:  January 3, 2011 through January 21, 2011
Judge Susan K. Serko

9

X)     Sentencing/      Date:   March 18, 2011
10 Motion Hearing Judge Susan K. Serko

11 X)     Motion Hearings Dates: December 1, 2011 through January 3, 2011
Judge Susan K. Serko

12

X)     Motion Hearing:       Date.   February 25, 2011
13

14
X)     Voir Dire Dates: January 3, 2011 through January 4, 2011

15

18)    That the foregoing is a true and correct statement of my financial position to the
16

17
best of my knowledge and belief.

18

19 For the foregoing reasons, I request the Court to authorize me to seek review at public

20 expense, including, but not limited to, all filing fees, attorney' s fees, preparation of briefs, and

21
preparation of verbatim report of proceedings as set forth in the accompanying Order of

22

Indigency, and the preparation of necessary clerk' s papers.   I understand that, if I lose the
23

24
MOTION AND DECLARATION FOR ORDER

AUTHORIZING THE DEFENDANT TO SEEK

25 REVIEW AT PUBLIC EXPENSE AND PROVIDING

FOR APPOINTMEN r OF ATTORNEY ON APPEAL

26

27

28
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1 appeal, I may be ordered to pay for all of the expenses and costs associated with the appeal.

7

3

I declare under penalty of perjury under the laws of the State of Washington that the
4

foregoing is true and correct.
5

6
SIGNED in Pierce County, Washington, this 18th day of March, 2011, by

7

8 4/1/ I
S• In: t+ re

9 effrey Lamont Randall, Defendant

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
MOTION AND DECLARATION FOR ORDER

AUTHORIZING THE DEFENDANT TO SEEK

75
REVIEW AT PUBLIC EXPENSE AND PROVIDING

FOR APPOINTMENT OF ATTORNEY ON APPEAL

26
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28

Department of Assigned Counsel

949 Market Street, Suite 334

Tacoma, Washington 98402- 3696
Telephone ( 253) 798- 6062



WASHINGTON APPELLATE PROJECT
MELBOURNE TOWER• SUITE 70 I J I I` ri IIRD AVENUE • SEATTLE, WASHINGTON 98101

TOLL- FREE 1- 8/ 7- 587-: ! I :  x' 206) 587- 2711 • 8( 206) 587- 2710
W '''    . W  . SHAPP . ORG

October 23, 2012

Jeffrey Randall
DOC # 966057

Airway Heights Corrections Center
P. O. Box 2049

Airway Heights, WA 99001

Re:     State v. Randall, COA No. 419 5. 5- II

Dear Mr. Randall:

Thank you for your letter of October 9, 2012.

As far as the right to be present issue, as we have previously discussed, both by letter and
by telephone, we can only go so far with it on appeal, since it relies on matters outside the record.
As you know, the Court of Appeals e ; a oht•; consider on direct review matters within the trial

record. I have included the Suprei. is Cwrt    :e most often cited on this topic, State v.

McFarland, 127 Wn.2d 322, 333 ( 1995).  `. ou have raised this issue in your Statement of

Additional Grounds, but as I have discussed with you (and as the Court says in this opinion,

matters such as this are really more a1.,rropriL;tc:•ly raised in a PRP).

Ms. Pierson did finally er.:.     c(.'r ting me, following my several calls and emails to
her office.  She now tells me that sH:     - fairly certain" that your jury sent out a question, and that
you were not transported back to the c: ortruum, nor did she request you to be. She mailed to me

a full copy of that declaration whi:* irkJudes '._ie allegation, and I' m sending you a full copy, for
your records ( it' s also a better quality copy than the one you and I keep sending back and forth).

Again, I chose to raise the issues on appeal that I believe, in my professional opinion, to
be the strongest and the likeliest to pr°vai! in the Court of Appeals. It is a decision of legal

strategy, and one that I do not make lightly.  You have chosen to emphasize different issues for
review in your Statement of Additional Grounds-- such as ineffective assistance of counsel,

speedy trial, and the right to be present, for example— which I do not believe present as strong a
chance of reversal. I hope that you re .nect the strategic decisions I have made, and know that I

am working hard on your case.

Lastly, you expressed an 7es1 in WSBA number— if it makes you feel more

confident, I moved to Washington e fEw wars ago from another jurisdiction, where I had been

practicing for many years ( felony trial work, federal clerkship, etc.)— they make you get a new



bar number when you move to a nc -  Don' t worry—you' re in good hands. As I previously
said, feel free to contact my Director with any concerns.

Thank you again for keeping in contact.

Res ctfully,

Jan Trasen V

Enc.: declaration; case law

2



eFIN Pierce County
Department of Assigned Counsel MICHAEL R. KAWAMURAP 9

Director

949 Market Street, Suite 334

Tacoma, Washington 98402- 3696

253) 798-6062• FAX( 253) 798-6715
email: pcassgncnsel @co. pierce.wa.us

November 6, 2013

Jeffrey Randall # 966057

Airway Heights Correction Center
P. O. Box 2049

Airway Heights, WA 99001

re:       Pierce County Superior Court Cause No. 08- 1- 02916- 8

Dear Mr. Randall:

I received your letter (postmarked Nov. 4, 2013) today.  It was nice hearing from you.  I hope

that everything is going well for you.

As to your request for an " Alpha Davis" from me about not being present. when the jury had a
question:  ( 1) 1 think that you mean " affidavit", ( 2) 1 spoke with your appellate counsel about

the ' jury question' issue while she was preparing your case for appeal;  I told her that I thought

that the jury had sent out a question ( which the Court did not answer— simply referred them back
to the Instructions they already have - and for which you were not transported to Court)before

they returned with their verdicts, but that I could find no record that the jury sent out any
question( s). ( 3) Without a clear memory that a question was sent out, what the question was, and
without any " record" of a question, I cannot, in good conscience, prepare an affidavit.

To Summarize:  I cannot provide you with an Affidavit (or Declaration) regarding whether or not
the jury sent out a question before they returned their verdict( s) because I am not certain that it
happened and I cannot find a record of it happening.  Whenever a jury sends out a question
during their deliberations, a copy of the question and the Court' s written response to the question

don' tIJi.'ivl tiu' u. c .:: C;"via taffy a.: l til;J;,•. fi,  tL.:_.  C, _>,.  fur._ ( i' ij' l it_. ..., un" Vr,.  iiaiuvii .

remember what the question" was ( or might have been), and I cannot find any record of a
question.  I even went so far as to speak with the prosecutor to find out if she remembered a

question from the jury:  she did not.  I' m sorry that I cannot be of more assistance to you.

S.- c.. . ly,
t

Jane Pi- rson

253- 798- 3982

4°i
Printed on recycled paper
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November 29, 2013

Jeffrey Randall
DOC # 966057

Airway Heights Corrections Center
P. O. Box 2049

Airway Heights, WA 99001

Re:     State v. Randall, COA No. 41916- 5- II

Dear Mr. Randall:

Here is a clean copy of the declaration regarding the jury question issue and the court' s
failure to transport you.  I believe that previously you have only had the " declaration" portion
which I have also included— it contains two pages).  The full motion includes the declaration,

and I have included a post- it note directing your attention to Number 12.

An affidavit from me affirming my conversation with your trial counsel would not be
helpful in support of your PRP; however, an affidavit from Ms. Pierson herself might.  If you are

able to get her to swear that she recalls the attorneys being called back into court, but not you,
that would be supportive of your claim.  My affidavit would only be hearsay— do you see the

difference?

I have also included a one- page document that I found in your file, but I cannot verify its

authenticity.  This seems to be entitled " State' s offer on Jeffrey Randall," and indicates the

dreadful consequences they threatened you with for not taking their plea offer.  If this is helpful
to you, you may want to have it.  Again, since it is not on official letterhead stationery, it cannot
be authenticated and I don' t know if it will be helpful, and it may not even raise an issue that
helps in your PRP anyway.  You may be able to get a more useful copy from your trial counsel.

I hope these documents assist you in some way.  Please feel free to contact me if I can be
of further assistance.  Is it as cold where you are, as it is here in Seattle?

Respectfully,

U

Jan Trase

Attorney at Law

Enc.:  documents for PRP

1
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February 8, 201

Jeffrey Randall
DOC # 966057

Airway Heights Corrections Center
P. O. Box 2049

Airway Heights, WA 99001

Re:     State v. Randall, COA No. 41916- 5- II

Dear Mr. Randall:

I am in receipt of your letter of January 31'.  In an effort to supp•  ' y•  r speedy trial
argument, you have asked for further records concerning the-contirrtia c-  granted by the trial
court.  In furtherance of your request, I have arranged for tie entire file t be sent to you for your

review.  This contains all of the Clerk' s Papers, which are I. domed, as u know, and will

indicate the orders containing the reasons the trial court granted the continuances.ontinuances.  If this further
record requires you to supplement your Statement of Additional Grounds, you may ask for an
extension (or ask me to ask on your behalf).  Our support staff has been busy copying the file,
and I am told will mail this out to you under separate cover today.  I do hope this is helpful to
you.

You also asked me to contact Jane Pierson concerning any jury questions that arose
during deliberations, in order to confirm that you were not present for an interaction between the
judge and jury.  As I told you in my last letter, no jury question was reflected in the record—
either in the transcript, nor in the clerk' s papers.  I did speak with Ms. Pierson, who unfortunately
does not recall there being a jury question in your case, either.  If you speak with her and she has
a different recollection, please let me know.  However, as we have discussed, litigating any such
issue would necessarily involve referring to matters outside the record, so I cannot imagine how
this issue could be raised in any manner other than a PRP— do you see my point?

Meanwhile, please prepare for a fair amount of reading, once you get the file in the next
couple of days— then quickly decide if you need to supplement your SAG.  If you have further
questions, feel free to contact me by letter or phone.

Respectfully,

Jan` fir en

no enc.)

1
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January 31, 2014
Jeffrey Randall
DOC # 966057

Airway Heights Corrections Center
P. O. Box 2049

Airway Heights, WA 99001

Re:      State v. Randall, COA No. 41916- 5- II

Dear Mr. Randall:

Sorry for my delay in responding to your letter from earlier this month.  You asked for
several things— copies of the interviews with the girls, copies of the police reports, copies of the

interviews from Safe & Sound, and also " all of my records that you have starting from June 16,
2008 to November 16, 2009."

I will address these issues one at a time. First of all, we don' t have the first several items

in our office, because they were not part of the record on appeal.  This is because only things that
occurred at trial— specifically on the record in the trial court -- become part of the record on

appeal, as you and I have discussed before.  The interviews (both Ms. Campbell' s interviews &

those done at Safe& Sound), were not part of the record on appeal, so I did not receive them

when our office was assigned the case.  The same is true for the police reports— these are very

useful ( crucial, in fact) items for a trial attorney, but generally not so for an appellate attorney
looking for support for appellate issues.

As to your last request, for " all of my records"— I' m not sure what you mean by that.  Are
you asking for a copy of my file? If so, I have done this before— about two years ago.  Please see

my enclosed letter from February 8, 2012.  This is the total of what I have on your case, and you

have everything that I have already.

If there are still items you seek, but don' t have, you may want to try a Freedom of
Information Act request.  I have enclosed a sample form, in case you want to use it as a

formatting device.  You may be able to request the interviews from the State, or from Ms.
Campbell.  Let me know if there' s anything else I can do for you.

Respectfu   ,

Jan Trasen

Attorney at aw

Enc.: FOIA sample form

1
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September 23, 2011

Jeffrey Randall
DOC 966057

Airway Heights Corrections Center
PO Box 2049

Airway Heights, WA 99001

Dear Mr. Randall:

I received your letter again requesting information about your transcripts.  In answer
to your first question, it is not that the sending of the transcripts is taking a long time, it is
that the actual transcribing is taking a long time, presumably because of the court reporter' s
heavy workload.  Second, what a sanction means is that if the court reporter misses another
due date, they will have to pay a fine.  Third, yes, we will get everything that was filed in the
trial court record— motions, rulings, etc.— and we will have access to the exhibits. Fourth,

we cannot move for dismissal based on a due process violation. Unfortunately, as I have
explained, court reporters often take a long time to transcribe hearings because of their heavy
workload, and you do not have the same right to a" speedy appeal" that you did for a speedy
trial.

As to your other questions: first, tapes of the trial will not be sent, but only transcripts.
Second, our office manager has been working very diligently on your behalf, and regularly

calls the court reporters to make sure we will receive the necessary record. Rest assured we
are working on your behalf.  You also indicate you are worried some of the record will be
erased." This would be highly unusual. If it does occur, we will address the issue at that

time.

We will let you know when we receive the record and begin work on your case.

Respectfully,

Lila J. Silverstein

Attorney at Law
Washington Appellate Project
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February 4, 2014
Jeffrey Randall
DOC # 966057

Airway Heights Corrections Center
P. O. Box 2049

Airway Heights, WA 99001

Re:      State v. Randall

Dear Mr. Randall:

I am just briefly writing to follow up on my last letter from Thursday, January 30`".  I

seem to have just missed your telephone call, in which you ask me again to reply to your letter
requesting documents and the interviews, in order to prepare your PRP.  From this, I gather you
have not yet received my letter from Thurs. ( I am enclosing an additional copy now, in case it
was lost in the mail).

I won' t repeat myself, except to say that it seems the interviews ( videos and transcripts)
are items that you will need to request yourself, from either the prosecution and/or from Karen

Campbell' s office.

I did want to correct one thing I said in the earlier letter, however.

Since then, I have again followed up with Jane Pierson' s office.  I emailed her again and
requested copies of all police reports and motion practice, so that I can send them all to you, in

order for the preparation of your PRP ( and eventual habeas petition, if you file one).  Even if they
don' t have the interviews, I do believe they will still have all of these materials, and I believe
they should turn them over to me, and/ or to you.  If they give them to me on a disc, I will have
them printed out so that you can access them more easily at your facility.  (note: this is a

correction from my response to you in my letter from last Thursday.  I still await Ms: Pierson' s
reply to my request, however).

Let me know if there' s anything else I can do for you.

Respectfully,

Jan ra n

AttorneY at Law
Enc.: copy of letter from Jan. 30`h

1
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January 31
Jeffrey Randall
DOC # 966057

Airway Heights Corrections Center
P. O. Box 2049

Airway Heights, WA 99001

Re:     State v. Randall, COA No. 41916- 5- II

Dear Mr. Randall:

Sorry for my delay in responding to your letter from earlier this month.  You asked for
several things— copies of the interviews with the girls, copies of the police reports, copies of the

interviews from Safe & Sound, and also " all of my records that you have starting from June 16,
2008 to November 16, 2009."

I will address these issues one at a time.  First of all, we don' t have the first several items

in our office, because they were not part of the record on appeal.  This is because only things that
occurred at trial —specifically on the record in the trial court-- become part of the record on

appeal, as you and I have discussed before.  The interviews ( both Ms. Campbell' s interviews &

those done at Safe & Sound), were not part of the record on appeal, so I did not receive them

when our office was assigned the case.  The same is true for the police reports— these are very

useful ( crucial, in fact) items for a trial attorney, but generally not so for an appellate attorney
looking for support for appellate issues.

As to your last request, for" all of my records"— I' m not sure what you mean by that.  Are
you asking for a copy of my file? If so, I have done this before— about two years ago.  Please see

my enclosed letter from February 8, 2012.  This is the total of what I have on your case, and you
have everything that I have already.

If there are still items you seek, but don' t have, you may want to try a Freedom of
Information Act request.  I have enclosed a sample form, in case you want to use it as a

formatting device.  You may be able to request the interviews from the State, or from Ms.
Campbell.  Let me know if there' s anything else I can do for you.

Respectfully,

Jan Trasen

Attorney at Law
Enc.: FOIA sample form

1
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

2 IN AND FOR THE COUNTY OF PIERCE

3 DEPARTMENT 19

4
Rtc vED

STATE OF WASHINGTON,  NM  ' I 8 211
6

Plaintiff,      No aNa®lt an( PPI rp1eGt

7

vs .    COA No.

8 41916- 5- II

JEFFREY RANDALL,  

9

Defendant .      

10

11

12 VERBATIM TRANSCRIPT OF PROCEEDINGS

13

14 August 24,   2011

15 Pierce County Courthouse

16 Tacoma,   Washington

17 before the

18 HONORABLE LINDA CJ LEE

19

REPORTED BY: KELLIE A.   SMITH,   CCR,   RPR

20

21 For the State:    RAYMOND ODELL

HEATHER DEMAINE

22 Deputy Prosecuting Attorneys

23

For the Defendant :     JANE PIERSON

24 Attorney at. Law

25



1 Campbell from conflict office had been one of those

2 lawyers on the case.    And I found out .     One of the

3 victims,   --  the alleged victim HT,   ran that in LINX and

4 found that in  --  well,   actually it was in 2008,   just a

5 few months in the fall of 2008  --  these charges go back

6 March through June of 2008  --  apparently had a truancy

7 matter at Remann Hall and she was represented by another

8 lawyer from the Department of Assigned Counsel,   Janene

9 Gore,   on that truancy matter.     I want the Court to know

10 that that is the extent of my knowledge about that .    The

11 State had no information regarding that .     I have no

12 information regarding that .     That  --  it was the

13 disposition  --  that ' s all I can see in LINX.     I 'm

14 guessing,   from the cause number,   that it was a truancy

15 matter.     I don' t know.     I have not accessed any DAC

16 files,   nor will I .     I haven' t talked to Janene Gore

17 about that,   nor will I,  because it ' s a Remann Hall

18 matter,   as a juvenile,   and I can' t access any of the

19 information even though I 'm on LINX.     I don' t think

20 there would be anything from that matter that would be

21 relevant in the case .     I ' ll leave that to the State.

22 They would know more about that.    Having had this case

23 since the beginning,   I think Mr.  Odell did,   as I recall .

24 But I wanted to put those two matters there,   and the

25 Court may want to hear from Mr.   Randall as to whether or

3



1 THE COURT:     You ' re a keeper,   Ms .   Pierson.

2 MS .   PIERSON:    Thank you,   Your Honor.     Does the

3 Court have a problem with  --

4 THE COURT :    You know,   you can' t access those

5 files,   you have no knowledge,   it was two years ago.     I

6 will assume that you  --  except for the fact you had to

7 affirmatively take some steps to figure out why Karen

8 Campbell was on the case,   there ' s no information that I

9 can hear right now that would create a conflict and will

10 assume that you' re not going to be investigating further

11 so you' ll not even know who represented.

12 MS .   PIERSON:     So we ' ll be back on Monday,

13 hoping for a courtroom.

14 THE COURT:    That ' s a good thought .

15 MS .   PIERSON:    Thank you very much,   Your Honor.

16 MS.   DEMAINE:    Your Honor,   I 'm cochairing this

17 this matter with Mr.  Odell.    Heather DeMaine.     One issue

18 that came up through your e- mail,  Ms .   Pierson,   was that

19 you would be seeking one of the alleged victims .    You

20 wanted the State to provide you the information as to

21 the truancy matter two years prior,   and I don' t want

22 this to become an issue Monday,   the date of trial that

23 we haven' t provided that .     I don' t know what your basis

24 is for providing you that information.     It ' s a truancy

25 matter.

5



1 information,   I don' t have an objection to going in an in

2 camera hearing.

3 THE COURT:     You' re asking the Court to be

4 placed in the position of a defense lawyer,   determining

5 what piece of information would go to credibility and

6 what could be cross examined on and not having the

7 witness testifying at the time I 'm reviewing the

8 documents .    What seemingly is benign information in the

9 court file could very well be cross examination material

10 at the time of testimony.     That ' s  --  an in camera review

11 is a good idea,  but I think in this particular

12 circumstance it ' s not a good idea . because I wouldn' t

13 have the slightest clue without having the testimony to

14 know what is or isn' t cross examination material .

15 MS.   PIERSON :     You could save it for the trial

16 court.    The State could just get it and get it to me.

17 MS.   DEMAINE :    My concern,   Your Honor,   is

18 truancy is a civil matter,   it ' s noncriminal,   it ' s a

19 school attendance.     I don' t know what could be  --  I

20 personally have never reviewed her truancy file.

21 Probation now has taken over that branch at Remann Hall .

22 I just  --  while she has a right and an obligation to
1

23 prepare her case,   I don' t know what a truancy matter

24 from two years ago,   school attendance would have  --  what

25 bearing it would have on this case .
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1 THE COURT :     Ms .   Pierson just stated her

2 request,   and the reasons for her request .     It sounds

3 reasonable and while you folks have a different

1
4 perspective,   the defense is allowed their discovery.

5 But my concern is it would create a conflict issue by

6 turning those over.

7 MS .   PIERSON:    Not necessarily.     If I knew

8 anything about it,   I could have an opinion or form a

9 hypothesis,  but I don' t.    When in doubt . . .

10 MS .   DEMAINE:     So the State will today,

11 immediately after court,   go upstairs and start the

12 process of getting that file.

13 THE COURT:    And be aware,  Mr.   Randall,   that

14 this may  --  by having these files turned over,   it may

15 create a conflict and she may have to withdraw,   and

16 you' d have to get another lawyer,   and it would be

17 another delay in your trial .     Do you understand that?

18 THE DEFENDANT:     I 'm quite aware of it.

19 MS .   PIERSON:     Thank you,   Your Honor.

20 Conclusion of proceedings . )

21

22

23

24

25

8



1 MS .   PIERSON:     I 'm fishing.     I have to put it

2 in those terms.     I don' t know anything about it.     If

3 there ' s something that has to do' with her credibility or

4 whatever,   I think it should be provided.     If not

5 provided to me,   then in camera to the Court .     It ' s a

6 fishing expedition,   I admit that,  because I have no idea

7 what it ' s about .

8 THE COURT:     I don' t want to create a conflict

9 that would cause you to be disqualified right before

10 Monday.

11 MS.   PIERSON:     I don' t want to overlook

12 something that might be relevant .

13 THE COURT :    And the only issue  --  the only

14 thing you' re looking for in these records are something

15 that would reflect credibility issue?

16 MS .   PIERSON:    Well,   something that  --  I 'm

17 going to have to cross examine this young woman.    And

18 since I don' t know what' s there,   something was serious

19 enough that  --  about her court date and a lawyer at

20 Remann Hall.

21 THE COURT:    That ' s going to create a conflict

22 and you' re going to have to be replaced.

23 MS .   PIERSON:     It may or may not.

24 THE COURT:     I ' d hate to find out on Monday.

25 MS .   PIERSON:     If the State would provide that

6



1 not he has complaints about my representation.

2 THE COURT:    Mr.   Randall,   you ' ve heard Ms .

3 Pierson explain to the Court what she discovered.     Do

4 you have any objections to her continuing to represent

5 you?

6 THE DEFENDANT:    No.     I ' d like to keep her on.

7 THE COURT:     You' d like to keep her on?

8 THE DEFENDANT:     If that ' s all right .

9 THE COURT:     If there' s any potential conflict,

10 she ' s given us the extent of the knowledge and she' s not

11 going to get any more information,   if there is a

12 conflict,   are you going to be waiving any of those on

13 conflicts?

14 THE DEFENDANT:    No.     I 'm keeping her.

15 THE COURT :     Do you waive any potential

16 conflicts?

17 THE DEFENDANT:     Right,   right .

18 THE COURT:    All the information that you' ve

19 heard this morning,   you' re okay with .

20 THE DEFENDANT:     I 'm all right.

21 THE COURT:     You have no qualms?

22 THE DEFENDANT:    No problems .

23 THE COURT:    No problem.

24 MS .   PIERSON :    You don' t want to fire me?

25 THE DEFENDANT:    No.     I got to keep her.

4



1 August 24,   2010

2

3 MR.  ODELL:     Good morning,   Your Honor.     Raymond

4 Odell on the behalf of the State of Washington.     The

5 next matter is State of Washington versus Jeffrey Lamont

6 Randall,   cause number 08- 1- 02916- 8 .    Mr.   Randall is

7 before the Court this morning on his motion.     He ' s in

8 custody with his attorney,   Jane Pierson.     This is a

9 motion for a substitution of counsel and return with

10 attorney,   defendant ' s motion.

11 MS .   PIERSON:     Good morning,   Your Honor.     Jane

12 Pierson for the record.    Also present in custody is

13 Jeffrey Lamont Randall .     I am currently Mr.   Randall ' s

14 attorney.     I am an attorney with the Department of

15 Assigned Counsel.     There are two issues that  --  I

16 believe two issues that we need to put before the Court

17 today.    Last week I received a message from Mr.   Randall

18 to the effect  --  and I won' t go into the things he had

19 to say about me on the record  --  but the message was

20 very strong that he wanted a different lawyer.    At the

21 same time,   I recognized and realized  --  the Court may

22 recall the hearing for a continuance on this case

23 before,   I 'm certainly not the first attorney  --  and I

24 had been wondering ever since I got these three boxes of

25 materials and all the tapes and everything,   why Karen

2
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23
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25



1 that.    And I advised Ms .   Pierson,   the State has done its

2 interview.     We have not,   nor do we have in our

3 possession  --  we have not seen this alleged statement,

4 that she ' s aware that SS indicates there ' s some sort of

5 writing,   journalling about this incident.

6 I don' t want to step on Ms .   Pierson' s toes .     She' d

7 advised us yesterday that she was setting this for a

8 motion to continue.    The State yesterday also,   in

9 preparing this for trial,  noticed that there was an

10 e- mail from one of the witnesses that  --  the State ' s

11 witnesses,   a Dr.   Strothers.     Dr.   Strothers has been on

12 our witness list through the entirety of this case.     She

13 is the personal pediatrician to HT.     Dr.   Strothers has

14 personally left me a voice mail,  very angry that she has

15 received yet another subpoena.     She does not think her

16 testimony will be beneficial to the case.    Nonetheless,

17 this e- mail  --  Mr.  Odell received this e- mail from

18 Dr.   Strothers .    With Ms.   Pierson' s permission,   I ' ll hand

19 forward the copy of it .

20 MS .   PIERSON:     I ' ve already filed that with my

21 motion.

22 THE COURT:     Is that the February e- mail?

23 MS .   DEMAINE:    The January 6th,   2010 .    Your

24 Honor,  Mr.   Odell is not in court this afternoon.    He' s

25 next door handling a matter.    He sent that over in

3



1 were delivered to me,   and some of them had been in

2 haphazard fashion.     Fifth lawyer on this case.    And

3 finding the hours and hours and hours just to read this

4 stuff has been extremely difficult .    Talking to the

5 prosecuting attorneys about my desire to interview their

6 witnesses and being met with this  --  first Mr.   Peters,

7 very strong and saying,   " You know what?    You don' t get

8 interviews with our witnesses .     Karen Campbell,   former

9 defense attorney,   deposed all these people.    You don' t

10 get interviews .    We ' re going to oppose that . "

11 And then yesterday was just the crowning straw for

12 me .     To hear and learn that the State had finally

13 tracked down SS  --  she wasn ' t deposed  --  and they' re

14 talking to her,   and I 'm sitting in my office,   reading,

15 listening to tapes,   organizing stuff,  basically telling

16 my client to stop calling me,   I 'm trying to get ready

17 for trial .     I was rude,   wasn' t I,   Jeff?    And I apologize

18 for that .     Just desperately trying to get ready for this

19 trial on Monday.    But I would have given anything to run

20 up the hill and sit in through that interview,   and they

21 didn' t even think to call me.    And I 'm just aghast and

22 appalled.    And then I got this  --  their interview,   their

23 notes from the interview don' t do it.    That ' s not their

24 obligation.    And this new stuff,   and there may be

25 something that may be from this journal .     I don' t know

5



1 to say,   is the legal take that I have to put on that.

2 To say this is potentially exculpatory and I don' t want

3 to hear this if it ' s exculpatory,   because then it

4 becomes Brady material and I have to turn it over.     But

5 there ' s no excuse that this wasn' t turned over to the

6 defense attorney at the time back in January.     I mean,

7 for Pete' s sake,   the case was a year and a half old then

8 in January of 2010,   and it was,   what,   three weeks later

9 that they actually rearraigned Mr.  Randall and added 12

10 charges .    And then in April,   after I ' d been assigned the

11 case,   I was told by the prosecutor at that time,

12 Mr.   Peters,   he was going to rearraign Mr.   Randall yet

13 again and add more charges,   so I walked into court on

14 April 15th and I slapped down my one- page objection to

15 rearraignment .     It ' s too late .     I 'm the attorney  --  it ' s

16 just too late.     For whatever reason the State didn' t add

17 those charges .     I don' t know what the reasons were and I

18 don' t know what they were contemplating at that time.

19 You can' t just drag a case out .     I know there have been

20 difficulties on this case,   the number of defense

21 attorneys and all that .     I 'm sure that ' s one of the

22 reasons or the primary reason this case is as old as it

23 is .     I 'm not complaining it all falls on me,  because I 'd

24 like to.     But I 'm desperately trying to get ready,  but

25 there ' s no way I can be ready for Monday.     Here I have a



1 The courts have recognized that as a problem.     It

2 becomes a problem on the eve of trial when I find out

3 about this on a Thursday afternoon.    We ' re scheduled for

4 Monday.     I have two boxes at my house and another one in

5 the trunk and another one in my office and that ' s the

6 way it ' s had to be.     I am a public defender.     I have a

7 caseload and I know it ' s important that I ' ve been trying

8 to push this case to get ready as fast as I can.     So the

9 Court does have the authority,   I believe,   to dismiss the

10 incident action,   and on behalf of Mr.  Randall,   who has

11 objected to every continuance,   I believe,   he' s ever had,

12 he doesn' t want to waive his right to a speedy trial.     I

13 ask for a dismissal.

14 MS .   DEMAINE:    Brief response.    The State would

15 note that this motion to dismiss,   we only learned of it

16 at 12 : 55,  prior to court,  when I received via e- mail Ms .

17 Pierson' s written motion,   so I believe this motion is

18 not properly noted.     I believe it ' s premature.     The
N

19 State,   again,   is confident defense has received all

20 medical records provided by Dr.   Strothers related to HT.

21 We are confident that once Ms .   Pierson talks with Ms .

22 Strothers,   she will surmise what the State has surmised

23 over and over again.     Dr.   Strothers doesn' t want to

24 testify.     She ' s fed up with the number of subpoenas .     So

25 I believe her motion to dismiss is premature,   it ' s not

9



1 In preparation of the trial,   we hadn ' t had contact with

2 her.    We interviewed her.     That ' s normal course.    We did

3 the right thing by forwarding our interview notes to

4 her.    And again,   we ' re ready to go,  but we have no

5 , objection.     If she needs a week to talk to these two

6 witnesses,   that ' s the remedy.     I don' t think it should

7 be set out anywhere beyond September 7th,   Your Honor.     I

8 appreciate it ' s after a long weekend,  but this case

9 needs to go.     For the alleged victim' s sake,   for the

10 defendant ' s sake,   everyone needs resolution.

11 THE COURT:     Thank you.    Your motion,   you get

12 the last word.

13 MS .   PIERSON:     Well,   I won' t say anything more

14 about the motion to dismiss .     I think I made my record

15 on that .    A few words about if the Court is not going to

16 grant that motion,   talked to both Mr.  Odell and Ms.

17 Demaine,   unnecessary continuance,   I don' t want it to go

18 any further than this either,  but I 'm going to need the

19 State ' s help.     They' re going to have to get SS back in.

20 I talked to defense investigator,  Ms .  O ' Leary yesterday

21 and again today,   and she ' s going to help me.    Whatever

22 interviews I can' t do,   she will do.    Whatever she can' t

23 do I will do.     Whatever it takes to get it done.

24 THE COURT:    How many interviews are we talking

25 about?

11
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1 so the State ' s obligation is to make the witnesses

2 available for a defense interview.     We did that.    And

3 the defendant has gone through several attorneys,   one of

4 which  --  two of which were conflicted out,  but the

5 victim shouldn' t have to pay the price for the

6 occurrences that led to multiple defense attorneys

7 taking over the case.    We are adamant,  Ms .   Campbell,

8 she ' s a very,   very capable attorney,   as everyone in this

9 courtroom knows .     She covered and went through what

10 needed to be touched upon.    And you have those

11 transcripts,   don' t you?

12 MS.   PIERSON:     I do,   and I ' m assuming the State

13 has copies .

14 MR.   ODELL:    We didn' t pay for copies.    We took

15 our  --

16 MS .   PIERSON:    Oh,   that ' s right.     Court

17 reporters,   you have to pay for a copy to get one.

18 THE COURT:    How many interviews are we talking

19 about?

20 MS .   DEMAINE:    Multiple witnesses .     I don' t

21 know  --  I don' t know who ' s been difficult in contacting.

22 Several are law enforcement.     I don' t think there ' s any

23 problem interviewing them.

24 MS .   PIERSON:    The critical persons that I want

25 to interview,   now I know I need to interview SS,   and why

13



1 Mr.  Mitchell would have done that,   but I have to look

2 out for Mr .   Randall ' s rights and double check that .

3 Those are the primary folks .

4 MS.   DEMAINE:    Your Honor,   and here ' s the

5 frustration.     Five different attorneys have had this

6 case for two years .    Ms .   Pierson has had the case much

7 longer than me.    You' ve had it since June;   is that

8 correct?

9 THE COURT:     February.

10 MS.   PIERSON:    Earlier than that .

11 MS.   DEMAINE:    We ' re on the eve of trial .    We

12 are more than happy  --  SS has indicated that she would

13 like us present,  but we can set up an interview within

14 the next couple of days .    We will do that .    We will

15 contact Victoria to see if there is a journal entry.

16 Again,  we don' t even know if it exists.     I will

17 personally do that this afternoon.    We are asking the

18 Court to deny any reinterviews of H or V.     Dr.

19 Strothers,  Ms .   Pierson' s perfectly capable of picking up

20 a phone and contacting her August 31st.    Nathaniel,   no

21 indication that he would like us present.     She can

22 contact him.    We' re more than happy to set up interviews

23 if she does the work first to make contact and runs into

24 roadblocks .     But Nathaniel Mitchell,   his father who' s

25 not even on the witness list,   Dr.   Strothers,   anyone else

15



1 called to participate in that,   and two you were not

2 provided the e- mail from Dr.   Strothers until recently.

3 To address the SS issue,   I don' t believe the Court rules

4 require the State to call the defense  --  although it

5 would have been a professional courtesy,   I will one

6 hundred percent agree with you on that  --  it would have

7 been a professional courtesy for the State to have given   .

8 you a call and let you know;  however,   they are not

9 obligated by any of the criminal court rules to include

10 the defense on their initial interview of SS.    And they

11 did provide you with their  --  what I understand to be

12 their written notes,  which I think is even more than

13 what the rules would require them to do.     So I 'm not

14 going to find that that ' s a basis  --  the interview with

15 SS would be a basis to dismiss this case for

16 prosecutorial misconduct .     The e- mail with Ms .

17 Strothers,   that ' s a different matter.     That ' s an e- mail.

18 I 'm not sure that they have any obligation to turn the

19 e- mail itself over to you.     However,   I will note that

20 Criminal Rule 4 . 7 ( a) ( 3) ,   the prosecutor shall disclose

21 to defendant ' s counsel any materials or information

22 within the prosecuting attorney' s knowledge which tends

23 to negate defendant ' s guilt as to the offense charged.

24 This does not  --  this e- mail does not negate the

25 defendant ' s guilt,   although it may have thrown question.
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1 MS .   DEMAINE :    A,   we don ' t even know for sure

2 if it exists .     This is a third party.     I will contact VN

3 this afternoon.     She does live on San Juan Islands .     So

4 I ' ll press upon the family.    Whether it ' s faxed or

5 whatnot,  we are getting this case started September 7th,

6 and Ms .   Pierson needs that,   so I will deal with them.

7 If we cannot get it to them by the close of

8 business Monday morning I will personally set a hearing

9 and notify Ms .   Pierson,  but we ' ll do everything we can.

10 It ' s been a difficulty arranging her testimony.

11 THE COURT :     If you call them today,   I 'm afraid

12 my order will impose upon you that if you don' t get in

13 touch with her today,   that you call in the evening or

14 the weekend.     If they get it in the mail Saturday,

15 overnight,   it should be here Monday.

16 MS .   DEMAINE:    Understood,   Your Honor.    Thank

17 you.

18 THE COURT:     Or they can e- mail it to you.

19 Scan  --  if they have access  --  or they can fax it to

20 you.     But they will get a copy to you.    And if you have

21 trouble with that,   I appreciate that counsel,   as I

22 concur with Ms.   Pierson' s comments about  --  and it

23 applies to all counsel on this case,   I think you folks

24 are professional enough to work together to try to get

25 this as soon as possible without delay.    With regard to

19



1 THE COURT:     Fall of 2009.     I 'm going to deny

2 the request for reinterview of the victims at this

3 point .     I haven' t heard a good cause for that .    And as

4 the frustration goes with  --  it ' s two sides of the coin

5 on that frustration.    New attorneys .    And I can

6 appreciate that.     Good attorneys really want to get a,

7 handle like and get what their perspective is on an

8 interview,   and when they get handed something someone

9 else did,   although it ' s very good,   they feel there' s

10 something more I can get out of this person.    And I can

11 appreciate that feeling,   but there was already a

12 deposition of the victims and I 'm going to let that

13 stand.

14 MS .   PIERSON:    And you know,   I don' t want to

15 tell them what questions I want to ask either.     I want

16 to ask  --  get my own answers .     So with the Court ' s

17 decision,   I guess we ' ll have to save that for the stand.

18 MR.  ODELL:     Your Honor,   while you were making

19 your ruling,  my victim' s advocate,   Ms .   Trina Hall,

20 present in the courtroom,   alerted me that the phone

21 number  --  and the only phone number we have for

22 Victoria,   one of the victims,   is disconnected.    We did

23 talk to SS,   who said she can get in touch with her,   so

24 we will definitely make contact with SS today once we

25 leave here and urge her. to have Victoria call us and try

21



1 1

1 weekend?

2 THE COURT:     If it ' s filed by the 3rd you will

3 have a Labor Day weekend.

4 MS.   PIERSON:     I ' ll be working on a reply.

5 THE COURT:    No.    You' ll spend Labor Day

6 weekend working on the trial.     I don' t want to overload

7 your Labor Day weekend.

8 MS.   PIERSON:    Thank you,   Your Honor.

9 MS.   DEMAINE:     September 7th.

10 THE COURT:    Trial date.

11 MS.   DEMAINE:    The defendant understands  --  he

12 r-
2 objects to the continuance.

13 THE COURT:     I understand;  however,   I think

14 Mr.   Randall has objected and I think I understand his

15 objection.    He ' s  -tired of this case being so old,  which

16 has been his objections,  but I think Mr.   Randall,  based

17 on our last discussion on the record,  he also

18 understands he wants his attorney ready for trial,   and

19 he recognizes that some of this material may be

20 exculpatory for him,   the interview with SS or the

21 contents of this supposed journal or maybe something
r'

22 that Dr.   Strothers has .     So I think if I 'm understanding

23 you correctly,  Mr.  Randall,   your objection is that this

24 case is old?

25 THE DEFENDANT:     Tiring.    Very tiring.
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1 THE COURT:    And I can appreciate that,   trust

2 me.     The Court' s tired of it too.     I want you tried.

3 But I also want you tried fairly.     So that ' s why we ' re

4 continuing it one week.    One week and a day because of

5 the holiday.

6 MS .   DEMAINE:     For the record,   you ' re finding

7 in the administration of ,justice the continuance is

8 required,   Your Honor?

9 MS .   PIERSON:    And noting Mr.   Randall ' s

10 objection.     Thank you. 

11 Conclusion of°:proceedings. )
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1 to get those documents to Ms.   Pierson immediately.

2 THE COURT:     If SS has the number,   get it from

3 SS.     SS has parents .     It ' s amazing what you find on

4 Google.

5 MR.  ODELL:     It ' s not a phone number she has,

6 but she can contact her through the Internet,   so

7 hopefully she can have her get to a pay phone and call

8 us,   call us collect.    We' ll do what we can to abide by

9 your order.

10 MS .   DEM_AINE:    Your Honor,   very clear,   so I

11 understand what we ' re  --  the obligation upon us.

12 THE COURT:    We ' ll do the trial on September

13 7th.

14 MR.  ODELL:     Perfect,   thank you.

15 MS .   PIERSON:    One other thing.    How about

16 giving them a deadline to respond to my motions so I

17 have a chance to reply?    I filed them August 19th.

18 MS.   DEMAINE:    And Ms .   Pierson,   you' re well

19 aware through my e- mails and my voice mail,   I just

20 returned to the office Tuesday and we' ve been  --  our

21 apologies .

22 THE COURT:    Well,  how about by September 1st .

23 That gives her  --  and if you have a reply,   you can file

24 it by the 3rd.    And trial on the  -

25 MS .   PIERSON:     I can' t have a Labor Day
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1 Dr.   Strothers,   I believe the defense  --  it appears that

2 Dr.   Strothers '   frustration is with the State.     I 'm not

3 sure if the State trying to set that up for the defense

4 would get the defense an interview or discussion with

5 Dr.   Strothers any sooner.     I think that may delay it,   so

6 I 'm afraid the defense can contact Dr.   Strothers on

7 their own,   given the relationship between Dr.   Strothers

8 and the State.

9 With regard to Nathaniel,  based on what the Court

10 has been told,   the State has no objections to the

11 defense contacting Nathaniel on their own.     I

12 understand,   I am making the assumption  --  please correct

13 me if I 'm wrong  --  that defense does have contact

14 information.     If not,   the State will provide the contact

15 information to the defense today.

16 With regard to additional interviews with the

17 victims  --  with regard to SS,   the State will set up an

18 interview for the defense,   and the interview needs to

19 happen sometime on or before,   depending on what the

20 schedules are like,   September 1st.

21 THE COURT :    With regard to the interview of

22 the victim in this matter,   given there was a deposition,

23 is what I 'm hearing,   in February of this year  --

24 MS .   PIERSON:     Sometime in the fall of 2009 is

25 when.
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1 And the prosecution did not follow up on that.    On the

2 other side of that coin,   though,   as you acknowledged as

3 well,  Ms .   Pierson,   the defense has known about

4 Dr.   Strothers all along.     They were free to call

5 Dr.   Strothers .    All this e- mail does is it highlights

6 the need for the defense to talk to Dr.   Strothers .     It ' s

7 not exculpatory information.     It ' s merely something that

8 throws doubt as to whether Dr.   Strothers knows something

9 else.    And so I don ' t believe that that is a basis as

10 well for this Court to find prosecutorial misconduct,   so

11 I 'm going to be denying the motion to dismiss for

12 prosecutorial misconduct .

13 With regard to the motion for continuance,   I

14 didn' t hear an argument from Ms .   Pierson that the 7th

15 was a bad date.

16 MS .   PIERSON:     I think it ' s  --  I  --  we' re going

17 to work together.

18 MS .   DEMAINE:     She wants that  --

19 MS .   PIERSON:     I want to be,   because

20 otherwise. . .

21 THE COURT:     The Court is going to impose the

22 following orders on counsel to get this case ready:     I

23 want the State to get this journal that was referenced

24 by SS from V and turn it over to the defense by Monday,

25 end of business day Monday,  August 30th.
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1 on the witness list,   we have no indication they want us

2 present,   aside with the alleged victims and SS .    And

3 again,   we are asking Your Honor to deny a reinterview of

4 the alleged victims.

5 THE COURT:    Anything further,  Ms .   Pierson?

6 MS.   PIERSON:    No,  Your Honor.

7 THE COURT:     Please give me a moment .    Ms .

8 Pierson,   I can empathize with your frustration as to how

9 this case has progressed,   especially your being on the

10 receiving end of everything after five attorneys,   or

11 your being the fifth attorney,   after four other

12 attorneys before you.     I can empathize because this

13 Court also has the same frustrations when the State

14 stands up before me and asks for a trial continuance

15 because they were just appointed to this case and want a

16 continuance to prepare for trial .    The frustration for

17 the Court runs both ways .    And I wish the world were

18 more perfect,   in all honesty,  because it would make

19 everyone' s job a little bit easier and blood pressure a

20 little bit lower.

21 With regard to the specifics,  with regard to your

22 first  --  I have to address your motion to dismiss based

23 on prosecutorial misconduct,   I think the basis of that,    ,

24 the fundamental basis is the fact that it sounds

25 twofold,  one the interview with SS,   that you were not

16



I

1 the State wouldn' t have said,   "Hey,   Jane,   she' s coming

2 in today.    Are you available?"    I 'm pretty good and kind

3 of famous for running up and down the hill.     SS

4 definitely.    V,   who has this journal,   she should be

5 interviewed,   along with the journal,   so everyone gets

6 copies of that.     I would like a copy of that before I

7 interview her.    H will need to be interviewed,  but I

8 would like to interview Dr.   Strothers first,  because

9 Dr.   Strothers '   e- mail to Mr.  Odell gives the firm

10 impression that what Dr.   Strothers has to stay is not

11 going to be helpful to H ' s position in this,  which means

12 I need to know what Dr.   Strothers has to say before I

13 interview H.    That would be HT.    Nathaniel,   I don' t

14 think I 'm going to need more than about 15,   20 minutes

15 with that young man,  but he has things to say and he has

16 said things,   allegations,   supposedly my client said.     I

17 just need to ask him a couple follow- up questions

18 regarding that.    And also regarding his conversations

19 and  --  with his father,   who was representing

20 Mr.   Randall,   and what it was he discussed with his

21 father as Mr.  Randall ' s counsel in the course of

22 Mr.  Mitchell ' s representation of Mr.   Randall .     I need to

23 satisfy myself that we don' t have anything that was

24 breached by any confidentiality.     I just have to make

25 sure in abundance of caution.     I don' t think
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1 MS .   PIERSON:    Well,   the State ' s still opposing

2 my reinterviewing the alleged victim.     They' ve been

3 deposed.    That ' s enough.    The State still hasn' t

4 responded to the other motions I filed.     The State is

5 correct that they didn' t get this until 12 : 55 .    That ' s

6 when I pressed print and made copies and immediately

7 sent them an e- mail .     That' s as fast as I could get them

8 finished.     I had to cover for some other lawyers that

9 didn' t show up in court today.     So I do apologize for

10 that.    Maybe the Court would like to inquire of the

11 State of their continuing representation that I

12 shouldn ' t be allowed to interview the potential

13 witnesses,   especially the victims .     They' ve been very

14 adamant about that throughout.

15 THE COURT:     When was the deposition taken?

16 MS .   DEMAINE:     Prior to my coming into the

17 case.    My understanding the depositions occurred in

18 February,   and there ' s a transcript.

19 MS .   PIERSON:    No.     It would have been while

20 Karen Campbell,   here,   with the conflict office.     So I 'm

21 going to guess probably November,   December of 2009 .

22 MS.   DEMAINE:    Your Honor,   these alleged

23 victims,   they' re minors,   and it was my understanding  --

24 Mr.   Peters did the interviews  --  they were very lengthy.

25 He ' s assured me Ms .  Campbell covered ample areas .    And
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1 properly noted.

2 I ' d also ask  --  I 'm new to this case.     I just came

3 to this unit weeks ago.     I ' ve been through the

4 discovery,   and Ms .   Pierson,   if you have discovery that

5 you anticipate using in trial,   the State would ask that

6 you comply with your duties under the discovery rule.

7 I 'm not aware of what boxes and boxes of discovery she ' s

8 referring to.     There are 400 pages of discovery,   but  --

9 MS .   PIERSON:     Could I interrupt just to

10 clarify that?    With five different lawyers,   you get all

11 kinds of junk.     I mean,   it just increases exponentially.

12 It just multiplies .     It ' s like the paperwork breeds with

13 every lawyer.

14 MS .   DEMAINE:     Okay.     So that being said,   Your

15 Honor,   the State can appreciate Ms .   Pierson ' s

16 frustration.     In an abundance of caution,   Mr.  Odell

17 noticed his e- mail didn' t go to her.    We are confident

18 that he wasn ' t trying to hide anything.     The doctor

19 doesn ' t have any exculpatory evidence.     But in an

20 abundance of caution,  he forwarded that to her.    We

21 understand,   she should be given the opportunity to speak

22 to the doctor.    The doctor returns from her trip on

23 August 31st.     SS,   the witness we interviewed,   we ' re not

24 hiding anything.     She ' s had SS on the witness list  --

25 the attorneys prior to her had SS on the witness list .
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1 client who' s been in jail since June of 2008 .     He has to

2 choose between effective assistance of counsel and

3 speedy trial at this point,   and we know what the cases

4 say on that point .    But I have to say to the Court

5 there ' s no way I can be prepared,   not with what we know

6 is there and what we can surmise and guess what might

7 be.     I ' m going to be on vacation and out of the state

8 the last week of September until the first of November,

9 and please don' t make me miss that .     I really need that

10 time.     But if we can' t get this case going and

11 finished  --  incomplete thought .     I apologize for that.

12 I 'm tired and I 'm hungry and I ' m frustrated and

13 astounded.     I believe that the Court,  based upon the

14 record before the Court,   and upon all the files and

15 records before the Court,   has  --  would be well within

16 its authorities,   judicious use and its authority,   to

17 dismiss the case for governmental misconduct .

18 Misconduct can take the form of negligence.     Doesn' t

19 have to take the form of something they intended or

20 planned to do.    The e- mail goes to a prosecutor,   Odell,

21 on January 6th,   2010,   and the prosecutor' s actually

22 assigned the case and working the case as the

23 prosecutor,   Peters,   and something doesn' t happen,   gets

24 lost in the shuffle between those two prosecutors,  well,

25 you know what?    That ' s negligence.     It ' s mismanagement .
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1 if it ' s exculpatory or inculpatory,   but the State needs

2 to get it .     They' ve had control over their victims,

3 inclusive control from the very beginning.     They should

4 have known about that journal .     They should have made

5 efforts to get that.     I certainly need it .     They need

6 it.    And then I get this fax that I 've submitted to the

7 Court,   that came to the State on January 6th,   2010,   and

8 the only way I could interpret this is that this

9 Dr.   Strothers has exculpatory evidence .     You read it in

10 the plain language of the e- mail she sent .    And the

11 other interpretation I take from it,   inference from it,

12 is to the prosecuting attorney:     "I ' ve been trying to

13 get ahold of you.     I 've been trying to talk to you. "    So

14 I talked to Ray Odell.     Mr.  Odell is an outstanding .

15 fellow,   as well as Ms.   Demaine,   upstanding.    As far as I

16 know,   they' re not the kind of people who lie to you or

17 steal their way through the case.    That is not it at

18 all.     I have respect for them and their ethics,   the rest

19 of that .     But when I talked to Mr.   Odell,   I believe his

20 answer was,   " I didn' t follow up with Dr.   Strothers . "    My

21 question is,  why not?    You have a doctor,   a victim' s

22 pediatrician,  personal physician,  who is desperately

23 trying to get in touch with you,   frustrated,   says this

24 in an e- mail.    Why wouldn' t you follow up?    Either you

25 don' t care or you don' t want to hear what the doctor has
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1 abundance of caution when he realized that Mr.   Peters

2 nor myself had sent that e- mail over.

3 Part of defense counsel ' s motion  --  and I don ' t want

4 to step on your toes,   Ms .   Pierson  --  Dr.   Strothers is

5 out of the country in Africa,   returning August 31st .

6 And so Ms .   Pierson would like an opportunity to speak

7 with Dr.   Strothers .     The State is. confident we provided

8 all of Dr.   Strothers '   records to the defense.     It ' s our

9 impression that she ' s frustrated that she ' s received

10 subpoena after subpoena in this case.     She doesn' t want

11 to come in and testify.     But again we recognize Ms .

12 Pierson would like to investigate whether there ' s any

13 exculpatory evidence that the doctor may have.

14 That being said  --  and I appreciate Your Honor' s

15 patience this afternoon  --  the State will be ready on

16 Monday,   but in understanding Ms .   Pierson' s concerns,

17 based on that interview and the e- mail,   we wouldn' t

18 object to a continuance until Tuesday,   September 7th.

19 I 'm very,   very confident this is one of the oldest cases

20 pending right now out of Pierce County,   criminal wise.

21 So that being said,   I defer to Ms.   Pierson at this

22 point .

23 THE COURT :    Ms .   Pierson?

24 MS .   PIERSON:     I don' t know what I can say that

25 I didn ' t write in the motion to dismiss .     Three boxes

4
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1 August 27,   2010

2

3 MS .   DEMAINE:    Good afternoon,   Your Honor.

4 Heather Demaine for the State of Washington.     Present is

5 Jeffrey Lamont Randall,   cause number 08- 1- 02916- 8 .

6 Mr.  Randall is currently detained.     He ' s present with

7 counsel,  Ms.   Pierson.     This matter is set for trial

8 Monday,   this coming Monday,  August 30th.    As Your Honor,

9 I 'm sure,   is well aware,   this case is over two years

10 old.     Your Honor,  myself and Mr.   Odell,   we are

11 cochairing this matter,  we did an interview yesterday.

12 We were able to track down a witness,   SS,   on the witness

13 list .     That individual we had not previously had contact

14 with.     She came in for an interview yesterday.    The

15 State provided their interview notes .    Mr .  Odell took

16 notes .     We faxed those over immediately to Ms .   Pierson.

17 One issue that came up during that interview,   SS is

18 friends with the alleged victims .     She is the person who

19 brought to the attention of adults the allegations the

20 defendant was having sex with underage girls.     SS also

21 advised at the tail end of her interview that she has

22 been in touch with the  --  our alleged victim VN,   and

23 that she is aware that VN has written a statement or was

24 writing in a journal,   15 pages .     I have not seen that

25 journal,   nor has Mr.  Odell .    We advised Ms .   Pierson of

2
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6 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON d
7

IN AND FOR THE COUNTY OF PIERCE
s

8
STATE OF WASHINGTON,     0

9 Plaintiff, CAUSE NO. 08- 1- 02916- 8

10
vs.  DEFENDANT'S OBJECTION TO

iJ

RE-ARRAIGNMENT i11
JEFFREY LAMONT RANDALL,      

12

Defendant.     )

13

14
COMES NOW the above- named defendant, by and through his counsel, Jane

15
Pierson, WSB# 23085, to object to the State' s motion to accept another Amended

16 Information, adding new charges.  The defendant objects on the basis of due process,

17 speedy trial, and right to effective assistance of counsel.,

18
The defendant was arraigned on June 20, 2008.  On January 28, 2010, the State

19
was allowed to file an Amended Information, adding new charges.  Today, April 15, 1_____

20

2010, the State seeks, again, to add additional charges; there is no " newly-discovered
21

22
evidence" that would support the additional charges.

23 RESPECTFULLY submitted this 15th day of April, 2010, by:

24
V

25
1" j/;--

26
Jane Pierson, WSB#23085

Attorney for Mr. Randall
27

28

I Department of Assigned Counsel     .

Li
949 Market Street, Suite 334

Tacoma, Washington 98402- 3696 1
Telephone: ; 253) 798- 6062



State' s offer on Jeffrey Randall 08- 1- 02916- 8

This oiler is open until the re- arraignment date of 1/ 28/ 10

Communicating with Minor for immoral purposes ( listing both victims) ( With 7

Points)

40 months agreed sentence DOC --- Nonviolent Sex Offense requiring registration
500 CVPA. $400 Attorney, $200 Costs, $ 100 DNA, $1000 Fine

No Contact with Victoria and Holly Thorpe NOR ANY kids in report or minors
Community Custody range per law
Treatment requirements per CCO/Courtgqt   v c  c    • e,ul

CL's\

Registration V

All other standard conditions
be.AN :-\.(

If the defendant chooses not to accept the offer then at the re- arraignment I am going to

add the following charges:

I am going to add 2 counts of involving a minor in a drug transaction (one for each
victim) plus add a sexually motivation to each offense.  This is a level three drug offense
and the defendant is looking at a standard rang of 100+ - 120 months plus 12 months for

the enhancement.  This is a C felony but the drug doubler would apply because the?
eC i(dara has prior dr117 convictions.  1 loo inn- .at

ad'dirm a schoo Zone whicha

would add another 24 months.

1 am also going to add 6 counts of dealing a controlled substance to a minor (one of
Victoria for giving her marijuana and 5 for Holly for giving her cocaine, marijuana,
percocet, methadone, and vicoden.  1 will also add the sexually motivation enhancement
to each of these counts.  This is a B felony.  This is a level three drug offense and the
defendant is looking at a standard range of 100+ - 120 plus 18 months for the SM

enhancement.  1 am also looking at adding a school zone for an additional 24 months.

If convicted of all of these counts the defendant would be looking at a sentence of 100+-
120 plus 18 months plus a school zone of 24 months for a total of 142+ - 162 ( or 11. 8

years to 13. 5 years).  This assumes that all the counts would run concurrent. If convicted

of everything the defendant would have an offender score of 16.  This would allow me to
ask for an exception sentence based of the offender score and 1 would be asking for more
somewhere around 20 years.  Based on the facts of this case, the defendant dealing drugs
to two 15 year- old girls for sex I have a good chance at getting an exceptional sentence.

I would also file counts of Rape 2.  Since the defendant provided the victims with drugs

and alcohol prior to raping them this vN, ould be Rape 2.  This is a class A felony that
carries an indeterminate sentence and can be up to life in prison.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE CO i TY

STATE OF WASHINGTON,

8 Plaintiff,  CAUSE NO. 08- 1- 02916- 8

9 vs.

10 JEFFREY LAMONT RANDALL,  AMENDED INFORMATION

1 1 Defendant.

DOB: 215/ 1968 SEX : MALE RACE: BLACK

PCN#: 539487094 SID#: 14769592 DOL#: WA RANDAJL323CE

COUNT I

13 I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the authority

of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE OF A
14

CHILD IN THE THIRD DEGREE, committed as follows:

15 That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

16
the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being at least

48 months older than H.T, engage in sexual intercourse with H. T., who is at least 14 years old but less

17 than 16 years old and not married to the defendant and not in a state registered domestic partnership with

18 the defendant, contrary to RCW 9A.44. 079, and against the peace and dignity of the State of Washington.

COUNT II

19
And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the

20 authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE

OF A CHILD IN THE THIRD DEGREE, a crime of the same or similar character, and/ or a crime based
21

on the same conduct or on a series of acts connected together or constituting parts of a single scheme or

22 plan, and/ or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows:
23

That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

24 the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being at least

AMENDED INFORMATION- 1 D CSIV OIP,JW L Office at ProccutingAUoency
930 Tacoma Avenue south. Room 946

Tacoma, WA 98402-2171
Main Office( 253) 798- 7400

L
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1 48 months older than V.N., engage in sexual intercourse with V.N., who is at least 14 years old but less

than 16 years old and not married to the defendant and not in a state registered domestic partnership with
2

the defendant, contrary to RCW 9A.44.079, and against the peace and dignity of the State of Washington.

3 COUNT III

4
And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE
S OF A CHILD IN THE THIRD DEGREE, a crime of the same or similar character, and/ or a crime based

6
on the same conduct or on a series of acts connected together or constituting parts of a single scheme or

plan, and/ or so closely connected in respect to time, place and occasion that it would be difficult to
7 separate proof of one charge from proof of the others, committed as follows:

8 That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being at least
9 48 months older than H. T., engage in sexual intercourse with H.T., who is at least 14 years old but less

10 than 16 years old and not married to the defendant and not in a state registered domestic partnership with

the defendant, contrary to RCW 9A.44. 079, and against the peace and dignity of the State of Washington.
II

COUNT IV

12 And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE
13

OF A CHILD IN THE THIRD DEGREE, a crime of the same or similar character. and/ or a crime based

14 on the same conduct or on a series of acts connected together or constituting parts of a single scheme or

15
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows:  

16 That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

17 the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being at least

48 months older than V.N., engage in sexual intercourse with V.N., who is at least 14 years old but less
18 than 16 years old and not married to the defendant and not in a state registered domestic partnership with

19 the defendant, contrary to RCW 9A.44.079, and against the peace and dignity of the State of Washington.

COUNT V

20
And 1, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the

71 authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE

IN THE SECOND DEGREE, a crime of the same or similar character, and/or a crime based on the same

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or

23 so closely connected in respect to time, place and occasion that it would be difficult to separate proof of

one charge from proof of the others, committed as follows:
24

AMENDED INFORMATION- 2    • Office of the Prosecuting Auorncy
930 Tacoma Avrnut South, Room 946

Tacoma. WA 98402- 2171

Maio Office( 253) 798- 7400
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1 That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, under

circumstances not amounting to rape in the first degree, engage in sexual intercourse with H.T., when the

3 victim was incapable of consent by reason of being physically helpless or mentally incapacitated, contrary

4
to RCW 9A.44. 050( 1)( b), and against the peace and dignity of the State of Washington.

COUNT VI

5 And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the

6 authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE

IN THE SECOND DEGREE, a crime of the same or similar character, and/ or a crime based on the same

7
conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/ or

8 so closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the others, committed as follows:

9
That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

I 0 the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, under

circumstances not amounting to rape in the first degree, engage in sexual intercourse with V.N., when the
11

victim was incapable of consent by reason of bein g physically helpless or mental!y incapacitated, contrary

12 to RCW 9A.44.050( l Kb), and against the peace and dignity of the State of Washington.

COUNT VII
13

And 1, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
14 authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE

15
IN THE SECOND DEGREE, a crime of the same or similar character, and/or a crime based on the same

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/ or

16 so closely connected in respect to time, place and occasion that it would be difficult to separate proof of

17
one charge from proof of the others, committed as follows:

That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between
18

the 15t day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, under

19 circumstances not amounting to rape in the first degree, engage in sexual intercourse with H.T., when the

victim was incapable of consent by reason of being physically helpless or mentally incapacitated, contrary
20

to RCW 9A. 44. 050( 1)( b), and against the peace and dignity of the State of Washington.

11 COUNT VIII

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
22

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of RAPE

23 IN THE SECOND DEGREE, a crime of the same or similar character, and/or a crime based on the same

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/ or
24

AMENDED INFORMATION- 3 Ofrncc of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402- 2171
Main Office( 253) 798- 7400
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so closely connected in respect to time, place and occasion that it would be difficult to separate proofof
one charge from proof of the others, committed as follows:

2
That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

3 the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, under

4
circumstances not amounting to rape in the first degree, engage in sexual intercourse with V.N., when the

victim was incapable of consent by reason of being physically helpless or mentally incapacitated, contrary
5 to RCW 9A.44. 050( I Xb), and against the peace and dignity of the State of Washington.

6
COUNT IX

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
7

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of

8 INVOLVING A MINOR IN A TRANSACTION TO DELIVER CONTROLLED SUBSTANCE, a crime

of the same or similar character, and/or a crime based on the same conduct or on a series of acts
9

connected together or constituting parts of a single scheme or plan, and/or so closely connected in respect

10 to time, place and occasion that it would be difficult to separate proof of one charge from proof of the

others, committed as follows:
11

That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

12 the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully, feloniously, and knowingly

involve a person under the age of eighteen years of age in a transaction to deliver a controlled substance,
13

to-wit: marijuana, classified under Schedule I of the Uniformed Controlled Substance Act, contrary to

14 RCW 69.50.4015, and against the peace and dignity of the State of Washington.

15
COUNT X

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
16 authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of

17
INVOLVING A MINOR IN A TRANSACTION TO DELIVER CONTROLLED SUBSTANCE, a crime

of the same or similar character, and/or a crime based on the same conduct or on a series of acts

18 connected together or constituting parts of a single scheme or plan, and/or so closely connected in respect

19 to time, place and occasion that it would be difficult to separate proof of one charge from proof of the

others, committed as follows:     ,

70
That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

1 the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully, feloniously, and knowingly

involve a person under the age of eighteen years of age in a transaction to deliver a controlled substance,

to-wit: marijuana, classified under Schedule I of the Uniformed Controlled Substance Act, contrary to

23 RCW 69. 50.4015, and against the peace and dignity of the State of Washington.

24

AMENDED INFORMATION- 4 office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Taecm& WA 98402- 2171
Main Office( 253) 798-7400
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1 COUNT XI

And 1, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and
7

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of
3 UNLAWFUL DELIVERY OF A CONTROLLED SUBSTANCE TO A PERSON UNDER THE AGE

4
OF EIGHTEEN, a crime of the same or similar character, and/or a crime based on the same conduct or on

a series of acts connected together or constituting parts of a single scheme or plan, and/ or so closely

5 connected in respect to time, place and occasion that it would be difficult to separate proofofone charge

6
from proof of the others, committed as follows:

That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between
7

the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being eighteen

8 years of age or over, knowingly deliver to a person under eighteen years of age and at least three years the

said defendant' s junior, a controlled substance, to-wit: marijuana, classified under Schedule I of the

Uniform Controlled Substance Act, contrary to RCW 69.50. 401( IX2Xb) and 69.50.406(2), with sexual

10 motivation as defined in RCW 9. 94A.030, and invoking the provisions of 9.94A.835, and adding

additional time to the presumptive sentence as provided in RCW 9.94A.533, and against the peace and

dignity of the State of Washington.

12 COUNT XII

And 1, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
13

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of
14 UNLAWFUL DELIVERY OF A CONTROLLED SUBSTANCE TO A PERSON UNDER THE AGE

5
OF EIGHTEEN, a crime of the same or similar character, and/ or a crime based on the same conduct or on

a series of acts connected together or constituting parts of a single scheme or plan, and/or so closely

16 connected in respect to time, place and occasion that it would be difficult to separate proof of one charge

17
from proof of the others, committed as follows:

That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between
18

the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being eighteen

19 years of age or over, knowingly deliver to a person under IS years ofage, a controlled substance, to wit:

cocaine, classified under Schedule II of the Uniform Controlled Substance Act, contrary to RCW
20

69. 50.401( IX2)(a) and 69. 50.406( 1), with sexual motivation as defined in RCW 9.94A. 030, and invoking

21 the provisions of 9.94A. 835, and adding additional time to the presumptive sentence as provided in RCW

9.94A.533, and against the peace and dignity of the State of Washington.
7/

COUNT X111

23 And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of
74

UNLAWFUL DELIVERY OF A CONTROLLED SUBSTANCE TO A PERSON UNDER THE AGE

AMENDED INFORMATION- 5 ore of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171
Main Office( 253) 79B- 7400
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1 OF EIGHTEEN, a crime of the same or similar character, and/or a crime based on the same conduct or on

a series of acts connected together or constituting parts of a single scheme or plan, and/ or so closely
2

connected in respect to time, place and occasion that it would be difficult to separate proof of one charge

3 from proofof the others, committed as follows:

4
That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being eighteen
5 years of age or over, knowingly deliver to a person under 18 years of age, a controlled substance, to wit:

6
methadone, classified under Schedule I1 of the Uniform Controlled Substance Act, contrary to RCW

69.50.401( 1X2)( a) and 69. 50.406( 1), with sexual motivation as defined in RCW 9.94A.030, and invoking
7 the provisions of 9. 94A.835, and adding additional time to the presumptive sentence as provided in RCW

8 9.94A.533, and against the peace and dignity of the State of Washington.

COUNT XIV

9
And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the

10 authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of

UNLAWFUL DELIVERY OF A CONTROLLED SUBSTANCE TO A PERSON UNDER THE AGE
11

OF EIGHTEEN, a crime of the same or similar character, and/ or a crime based on the same conduct or on

12 a series ofacts connected together or constituting parts of a single scheme or plan, and/or so closely

connected in respect to time, place and occasion that it would be difficult to separate proof of one charge
13

from proofof the others, committed as follows:

14 That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

15
the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being eighteen

years of age or over, knowingly deliver to a person under 18 years of age, a controlled substance, to wit:
16    • Oxycodane( percocet), classified under Schedule II of the Uniform Controlled Substance Act, contrary to

17
RCW 69.50. 401( 1)( 2)( a) and 69.50. 406( 1), with sexual motivation as defined in RCW 9.94A.030, and

invoking the provisions of 9.94A.835, and adding additional time to the presumptive sentence as provided
18 in RCW 9.94A.533, and against the peace and dignity of the State of Washington.

19
COUNT XV

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
70

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of

21 UNLAWFUL DELIVERY OF A CONTROLLED SUBSTANCE TO A PERSON UNDER THE AGE

OF EIGHTEEN, a crime of the same or similar character, and/ or a crime based on the same conduct or on

a series of acts connected together or constituting parts of a single scheme or plan, and/ or so closely

23 connected in respect to time, place and occasion that it would be difficult to separate proof of one charge

24
from proof of the others, committed as follows:

AMENDED INFORMATION- 6 01Ticr or the Prosecuting Auorncy
930 Tacoma Avcnue South, Room 946

Tacoma, WA 98402- 2171
Main Office( 253) 798- 7400
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i That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being eighteen

years of age or over, knowingly deliver to a person under 18 years of age, a controlled substance, to wit:

3 hydrocodone( vicoden), classified under Schedule II of the Uniform Controlled Substance Act, contrary
fi

4
to RCW 69.50.401( 1 X2Xa) and 69. 50. 406( 1), with sexual motivation as defined in RCW 9. 94A.030, and

invoking the provisions of 9. 94A.835, and adding additional time to the presumptive sentence as provided
5 in RCW 9. 94A. 533, and against the peace and dignity of the State of Washington.

6
COUNT XV1

And 1, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
7

authority of the State of Washington, do accuse JEFFREY LAMONT RANDALL of the crime of

8 UNLAWFUL DELIVERY OF A CONTROLLED SUBSTANCE TO A PERSON UNDER THE AGE

OF EIGHTEEN, a crime of the same or similar character, and/or a crime based on the same conduct or on

9
a series of acts connected together or constituting parts of a single scheme or plan, and/ or so closely

10 connected in respect to time, place and occasion that it would be difficult to separate proof of one charge

from proofof the others, committed as follows:
11

That JEFFREY LAMONT RANDALL, in the State of Washington, during the period between

12 the 1st day of March, 2008 and the 4th day of June, 2008, did unlawfully and feloniously, being eighteen

years of age or over, knowingly deliver to a person under eighteen years of age and at least three years the
13

said defendant's junior, a controlled substance, to-wit: marijauana, classified under Schedule I of the

14 Uniform Controlled Substance Act, contrary to RCW 69.50.401( 1 X2Xb) and 69.50.406(2), with sexual

15
motivation as defined in RCW 9.94A.030, and invoking the provisions of 9.94A.835, and adding

additional time to the presumptive sentence as provided in RCW 9.94A. 533, and against the peace and

16 dignity of the State of Washington.

I
DATED this 28th day of January, 2010.

18 TACOMA POLICE DEPARTMENT MARK LINDQUIST

WA02703 Pierce County Prosecuting Attorney
19

20

srp By:
21 SCOTT R PE

Deputy Prosecuting Attorney

22 WSB1: 35469

23

24

AMENDED INFORMATION- 7 Office of the Prosecuting Attorney
930 Tacoma Avenue Soulh, Room 946

Tacoma, WA 98402- 2171

Main Office( 253) 798- 7400
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pleme

SUPERIOR COU   - 1 - HINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,  Cause No.    U e- I _ c_1)-9 ( 6. - 8
Plaintiff

vs.     

ORDER CONTINUING TRIAL

E1-61-16 \./  LIMA 4fqj ( 2 NOt L  )

Defendant      ) Case Age n 573 Prior Continuances J3 _

This motion for continuance is brought by state   '' defendant     court.

upon agreement of the parties pursuant to CrR 3. 3( 0( 1) or
1s required in the administration ofjustice pursuant to CrR 3. 3( 0(2) and the defendant will not be prejudiced in his

or her defense or

for administrative necessi  .
I

s  -       ..][     
f1

Reasons:  ) P• c        .]    13 J1j_  d   G J''    JCt'• a

1 S'   1 i  _-/    
i r w or a   !    •    '( A/      L

RCW 10.46.085( chi d victim/ sex offense) applies. The Court finds the a are substantial and compelling reasons
for a continuance and the benefit of postponement outweighs the detriment to the victim.
IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:

DATE
1

TIME 1 COURT ROOM ID NUMBER

OMNIBUS HEARING

STATUS CONFERENCE HEARING

o

THE CURRENT TRIAL DATE OF: —7. 1)__ I O Is CONTINUED TO:  9  -3 @ 8: 30 am Room CA8)

Expiration date is:   z( 10 ( Defendant' s presence not required)       TFT days remainin: - v .

DONE IN OPEN COURT this ti)- f-'  day of cJU 15   , 20/ 0.
f

OF

De 7"  t t Jude A AnIgi 1 ./  ,/,ft
mime&

rJe
orney for Defendan?: ar#. 2.  OJT"- Prosectiting •   r 1:. •#      6   _

1
I am fluent in the_   language, and I have translated this entire document for the defendant

from English into that language. I certify under penalty of perjury that the foregoing is true and correct.

Pierce County, Washington
Ke{lie Smith

Interpreter/Certified/Qualified Court Reporter

F:\ Word_Exeel\ Criminal Matters\Criminal Forms\ Revised Order Continuing Trial 11- 12- 04.DOC
Z-2$ 02
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HI FILED

08- 1- 02916-8 34490430 OOR 06- 16- 10 OPEN COURT
CDPJ

A JUN 152010 tiC/
1

Eleice Cou ty clerk
BY

SUPERIOR COURT OF WASHINGTON FO COUNTY

STATE OF WASHINGTON,

Plaintiff,     NO.     tO- ( - 0 Z,e I(, -

vs.   ORDER ON O US HEARING

n ( /
r Q n

CHARGE:   L-

J J^.   z.-. s. ld..) 2 CGS 4.. k.:-,.
TRIAL DATE:       ' l 1 rl 1 to b

Defendant.    
ii

OOR

THIS MATTER having come before the court for an Omnibus Hearing, the State represented by:

PCVC-f'---,      and the defendant being present and represented by:

Ill   /Q431.1,,,,     

1. Regarding PROSECUTOR' S OBLIGATIONS, THE DEPUTY PROSECUTING ATTORNEY STATES that at

least seven days prior to this order:

The Prosecutor provided to defendant a complete list of the defendant' s criminal convictions.

The Prosecutor has provided to defense all discovery in their possession or control, pursuant to CR 4.7( a);

7( 1 The Prosecutor has contacted law enforcement agencies to request and/ or obtain any additional
supplemental police reports, forensic tests, and evidence and has made them available to defendant or

defense counsel. The State is aware of the following reports, tests or evidence which has not been made

available to the defendant:   

Prosecutor has reviewed the discovery and criminal history and made an offer to the defense.  Pc:o l C'

If rosecutor has not checked every box in this section, the court makes the following order:   lalti  C  cc t/p

4, e itt

2. Regarding DEFENSE ATTORNEY' S OBLIGATIONS, DEFENSE COUNSEL STATES that at least two days

prior to this order:

efense attorney has met with the defendant about this case.

ORDER ON OMNIBUS HEARING- I  ( Rev. 3/ 08)

Z1836- 1
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Defense attorney has received a plea offer from the State.

efense attorney has reviewed the discovery and the criminal history.

J Defense attorney has given discovery to prosecutor

If defense attorney has not checked every box in this section, the court makes the following order:

3. Regarding DISCOVERY: The parties agree that Discovery is COMPLETE/NOT COMPLETE IN THE

F LLOWING RESPECTS:_  4.7 / Is I J d- W1 (

Kit-1 SR-l6 41" C 1, 12" 2 d 0

DISCOVERY must be completed by:

4. Regarding GENERAL NATURE OF DEFENSE:

The Defense states that the general nature of the defense is:

eneral Denial Consent

Alibi Diminished Capacity

Insanity Self-defense

J Other( specify)

5. Regarding CUSTODIAL STATEMENTS by defendant, the parties agree that:

No custodial statements will be offered in the State' s case in chief, or in rebuttal.

The statements of defendant will be offered in the State' s case in rebuttal only.

The statements referred to in the State' s discovery will be offered and:

May be admitted into evidence without a pre- trial hearing, by stipulation of the parties.

f7,47A 3. 5 conference is equired and is estimated to require
I 1 y,  ( min/hr) and is set for

6. Regarding PRIOR CRIMINAL CONVICTIONS OF THE DEFENDANT, the parties agree that if defendant

testifies at trial:

f the defendant testifies at trial, the prior record of convictions contained in the State' s discovery

will EqPwillObe( stipulated to) by the defendant with the following exceptions:

There are no prior known convictions at this time. State will advise defendant promptly if it learns of

prior convictions.

7. Regarding SUPPRESSION OF PHYSICAL EVIDENCE OR IDENTIFICATION, the partie agree that:

No motion to suppress physical evidence or identification will be filed. 444 4/30 C44-" I

Or, THE COURT ORDERS THAT:

Defendant' s written motion to suppress shall be filed by The State' s

response shall be filed by Testimony will/will not be required.

State' s written motion to suppress shall be filed by The Defendant' s

ORDER ON OMNIBUS HEARING- 2  ( Rev. 3/ 08)
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response shall be filed by Testimony will/will not be required.

8. Regarding OTHER PRE- TRIAL MOTIONS:  No additional motions are anticipated, except:

ke 1:    _    ` 03/

Briefing schedule:  Affidavits and briefs of the moving party must be served and filed by: ``}. a- ID

Responsive Brief must be served and filed by:

The hearing will last about min/hr)

9. Regarding TRIAL

a. The trial will be fury[] non jury, and will last about 6 -  Q days.

b. Is an interpreter needed: Olo[ ] Yes. Language:   If an interpreter is

needed, State will call interpreter services at ext. 6091

10. Regarding WITNESSES:

There will be out-of-state witnesses[ ] yes [  ? o.

A child competency or child hearsay hearing is needed( } yes[ •  o.

State:

laAil witnesses have been disclosed.

A Witness List has been filed. iFGLI

A witness list must be filed by:
OPEN MU!'

C:DPJ
Defense:

All witnesses have been disclosed.       JUN 5 2016
1A Witness List has been filed.      3=

1}-   witness list must be filed by:     /• o  '( o

11. Other

Defendant needs a competency examination.

Defendant is applying for drug court.

Defendant is seeking an evaluation which may necessitate a continuance.

12. The Court sets a Status Conference for date) for the purpose of:

13. Other orders:

D ed ttiat   / 5 20( 0 .

P4H
ddie!

GO
Judge       , KI L.

tie i•• is Attorney/Bar#       Prosecuting Attorn*. / inn

ORDER ON OMNIBUS HEARING- 3  ( Rev. 3/ 08)
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Raymond Odell

From:  megan struthers[ mstruthersuppc@yahoo.corn)

Sent:   Wednesday, January 06, 2010 4. 21 PM
To:     Raymond Odell

Subject:       re: Subpeona for incident# 051340894

Dear Mr_ O'Dell.

I have received serial subpconas for this case and have responded through Trina Hall each time asking for you
to contact me. As you have not done so to date, I am sending this email I am the pediatrician for the victim.

and, I believe, you have received a copy of my records already I do not believe I have anything positive to add
to your prosecution and may be detrimental to the cage based on my interaction with the victim in the weeks
following incident in question 1 would like to know what testimony you are likely to ask for so T can help you
determine whether I would be helpful or detrimental to you case Please contact me as soon as possible either at

work 253- 564, 1115 x 112 or on my cell phone 253- 905- 1556 as the next trial date in 2/ 11/ 10.

Sincerely You) s.
Megan Struthers MI)

T

1



presented evidence of multiple acts which could have independently

supported the charges, yet it did not specify which acts it was relying on.9

RP 650, 654, 659- 662, 768, 772- 774, 779- 780, 837, 885, 894- 895, 1333-

1335; see also Petrich, 101 Wn.2d at 572. The instructional error was

nonetheless harmless beyond a reasonable doubt.

9 At a hearing outside of the jury' s presence the State argued the acts of delivering a
controlled substance to a person under the age of eighteen and involving a minor in a
drug transaction were part of a continuing course of conduct; the trial court agreed. RP
1734- 1741. Controlled substance deliveries committed at different times are generally
distinct offenses notwithstanding the fact that they were a part of an ongoing criminal
enterprise. See State r. Fiallo-Lopez, 78 Wn. App. 717, 725- 726, 889 P. 2d 1294( 1995);
see also United States r. Maxey, 989 F.2d 303, 306(

9th

Cir. 1993)( rejecting the

proposition multiple illicit drug sales committed in the course of an ongoing drug-
trafficking business comprise a single criminal episode. To so hold would insulate the
very career criminals delivery statutes are designed to reach— those continuously
engaged in criminal conduct).

The same may not be true of certain conduct proscribed by RCW 69. 50. 4015
invo1vi  ` aminor in a transaction to deliver a controlled substance). The statute does

not den' a the unit of prosecution. Id. The statue criminalizes several activities

including an offender' s formation of an agency agreement with a minor, wherein the
minor is employed to sell a controlled substance on behalf of the offender so long as the
agreement remains in place. Id. The" transaction" is not demarcated, by a minor' s
completion of each delivery since conviction under RCW 6950.4015 does not require
proof the minor engaged in any affirmative act pursuant to the agreement. Flores, 164
Wn. 2d at 12, Hollis, 93 Wn. App. at 812. Deliveries completed by the minor according
to the original agreement would then amount to evidence of the agreement( or transaction

to deliver) instead of diete violations of the RCW 69. 50. 4015. See generally, Flores,
164 Wn.2d at 12, Hollins, 93 Wn. App. at 812; see also Hewson Construction, Inc., r.
Reintree Corp., 101 Wn. 2d 819, 823, 685 P. 2d 1062( 1984)(" An agency relationship
may exist, either expressly or by implication, when one party acts at the instance of and,
in some material degree, under the direction and control of another.")( citations omitted).

Multiple count convictions for violations of RCW 69. 50. 4015— when the

underlying facts prove a single overarching agreement— might require some evidence of

separate agreements or an agreement renewed after an intervening interruption. See
generally State v. Add, 136 Wn.2d 629, 965 P. 2d 1072( 1998)( interpreting RCW
69. 50. 401( e) as creating one unit of unlawful possession of a controlled substance).

The State nonetheless concedes multiple violations of RCW 69. 50. 4015

occurred in the case at bar because the evidence shows defendant repeatedly solicited the
victims agreement to participate in his marijuana deliveries instead of merely supervising
their independent marijuana sales on his behalf pursuant to a single agreement.

fin e•  b u A yr“ 4-'S

1or the bnye

23 bIRandallResp.doc
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at 71.  Conviction attests to the jury' s rejection of a defendant' s general

denial since the countervailing evidence must have engendered an abiding

belief in the truth of the charge.  CP 274 ( Instruction No. 2); see also State

v. Swan, 114 Wn.2d 613, 661- 662, 790 P. 2d 610 ( 1990) ( the jury is

presumed to follow the court' s instructions).

The drug convictions at issue required the jury to unanimously

agree defendant delivered marijuana to two minors, i.e., H.T. and V.N., as

well as involved them in a transaction to deliver marijuana.  CP 286

Instruction No. 14), 287 ( Instruction No. 15), 292 ( Instruction No. 20),

293 ( Instruction No. 21), 294 ( Instruction No. 22), 309- 312.  The State

concedes it was error not to instruct the jury on unanimity because it

22 -       Randal IRcsp.doc
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,  Cause No, Or„  ---   1- 0 Cyk•->
Plaintiff

vs.     

1- i
if i       ))      

ORDER CONTINUING TRIAL

111 * Am
7 al

11 Defendant       ) Case Agez—  i •  Prior Continuances S-
c,li,     , • -

upon agreement of the parties pursuant to CrR 3. 3(  ( I) or l'" C"-- Cr*--  k

o is required in the administration of justice pursuant to CrR 3. 3( f)(2)and the defendant will not be prejudiced in his
or her defense or

necessi

C:2-- P---.Q.-Pki-
a for administrative ty. 

bol2—     iq 4- k
3_,      

nec5 Reasons: :."'  ‘'-e 0 5-t---4: 1-0 Qt iNc+  1.\. _ k_ lir, ( , ,-.,,,- ,,   ckb(()Li-A_     aN

c- zo y, re 0 cti-.-ci 5(1.. L.t...,'4 (  .  I 2-__       1

a%     •   --       - -----
QS'

LA- I  ' A421))  C A.G14.--$2.   LLT)-1--c-,,,  04..... ..c„,4 ,
t'-e-e-QA

o RCW 10.46.085 ( child victim/sex offense) applies. The Court fitds there are substantial and compelling reasons
Flikr?-4'  ' C---'   for a continuance and the benefit of postponement outweighs the detriment to the victim.

CX"ct-4"—'    IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:
DATE I TIME COURT ROOM ID N LIMBER I

I ILi'   lLit-C?
o GOMNIBUS HEARIN

vl cAtp-,    `  
D STATUS CONFERENCE HEARING i

i--I-- r-       o TRIAL READINESS STATUS CONFERENCE I
cDP.7--DS—rs

THE CURRENT TRIAL DATE OF: if / IC1/ 09 IS CONTINUED TO:     ii o'   
A 8: 30 ant Room

11 ),

Expiration date ii-7 60)   ( D9'  (Defendant' s presence not required)       TFT days remaining :     ,)

DONE IN OPEN COURT this   )( I'  day of 41.4,45, 20

C2S

lir
f

IF

Defendant j  •.,,,t lip       .

7, ...)"------
Q-  C2

ry
diorAltreirsr I

iow  _
44m y for DefendanuBar# 036 f A Pro,   uting Attorney/ Bar# 57) ir I
I am fluent in the language, and I have translated this entire document for the defendant

from English into that language. I certify under penalty of perjury that the foregoing is true and correct. ks.

Pierce County, Washington
i k

r c._I 44A,_, 6/     1
Interpreter/ Certified/Qualified Court Reporter

F:\ WordExcel;Cruninal Matters\ Criminal Forms\ Reviscd Order Continuing Tria' 1 I- 12- 041)0C
Z-2802
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,  Cause NoD2)' k " d2 t̀  (4)-- S
Plaintiff

vs.     

re  L dA.t
ORDER CONTINUING TRIAL

Defendant

I    )

Case Age3Sl.  Prior Continuances 6

This motion for continuance is brought by state defendant o court.

upon agreement of the parties pursuant to CrR 3. 3(  ( 1) or

is required in the administration of justice pursuant to CrR 3. 3( f)(2) and the defendant will not be prejudiced in his

or her defense or

for administrative necessity. i

Reasons.  - is I       ° i ill 1 F  . E M Y°    NWERAi  'L-

Zigl> i 7iIKAMT.A1 :. .;:   •      St- Twa

Ii FSIR/.litaa La. *.   -r i 4m) AL
RCW 10.46.085( child victim/s offense) applies. The Court fords ere are substantial and compelling reasons

mStaQ.4
for a continuance and the benefit of postponement outweighs the detriment to the victim.     y_

u
IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:

1  .,,

DATE TIME COURT ROOM ID NUMBER 1,4311laa

OMNIBUS HEARING

STATUS CONFERENCE HEARING

TRIAL READINESS STATUS CONFERENCE

O
THE CURRENT TRIAL DATE OF:

aD III di IS CONTINUED TO: iii f i lei @ 8: 30 am Room   ('    

J  `-"'
q
p
tr

Expiration date is: 7/ 0 7  (Defendant' s presence not required) TFT days remaining :   - FID 0.!)
DONE IN OPEN COURT this i t day ofZ 3P  - , 20

0 d/ 7--''zi<-   . A-   -  f--
y     .A .....1 j

tto• ey for DefendanBar#      ?. 6 (Y Prosecuting Attorney/Bar# 3 2-181

I am fluent in the language, and 1 have translated this entire document for the defendant

from English into that language. I certify under penalty of perjury that the foregoing is true

wand
correct.

Pierce County, Washington f,    r/ t,6 " t
Interpreter/Certified/Qualified ours Reporter

F\ Word- Excel\Crimin{,•

ay

il
Matters\ Criminal Forms\ Revised Order Continuing Trial 11- i2-04. DOC
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,  Cause No.  O     - 1- 0 2-9 \ 6 - B
Plaintiff

vs.     

ORDER CONTINUING TRIAL

Defendant       ) Case Age' 532 Prior Continuances ck

T is motion for continuance is brought by I:4state kefendant o court.

upon agreement of the parties pursuant to CrR 3. 3( 9( 1) or
o is required in the administration ofjustice pursuant to CrR 3. 3( 9(2) and the defendant will not be prejudiced in his
or her defense or

AEF> 15€o for adminis I ative necessi
Reasons:     , e_ nt•    l,          .  •    • a CA_6e._  e. w\ SL.

RCW 10.46. 085( child victim/sex offense) applies. The Court finds there are substantial and compelling reasons
for a continuance and the benefit of postponement outweighs the detriment to the victim.

IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:
DATE TIME COURT ROOM ID NUMBER

OMNIBUS HEARING

STATUS CONFERENCE HEARING   /  , d./    1 i   ?I;; Z 60 Z/   4S

l     ' I i-=-V) d

1
THE CURRENT TRIAL DATE OF: UZ } 3 +  045 IS CONTINUED TO: 2 it   `. b @ 8: 30 am Room 2-4g)

0 8    
Expiration date is:   l Defendant' s presence not required)       TFT days remaining :

DONE IN OPEN COURT this 3 day of       ! 20D9.

O 01/41—a.7- 5 THOMAS FELNAGLE
D giant     .... iir dge I EPTAs

THOMAS

for    - fendantBar# 7-16 75 cuting Attorney/Bar# 3 2 / 2)r'

I am fluent in the language, and I have translated this entire document for the defendant

from English into that language. I certify under penalty of perjury that the foregoing is true and correct.

Pierce County, Washington
Interpreter/Certified/Qualified Court Reporter

F:\ Word_ExeeKriminal Maners\Criminal Forms\Revised Order Continuing Trial 11- 12- 04. DOC
Z-2802
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By.............

SUPERIOR COURT OF WASHINGTON FOR PI: I '' CE COUNTY

STATE OF WASHINGTON,  Cause No. (      -  I. -O?  t lc.-5)2,
Plaintiff

vs.     

t
ORDER CONTINUING TRIAL

Defendant       )  ge (., e) I Prior Continuances 10

hi

This motion for continuance is brought by tat o defendant o court.       

DOo  .. on agreement of the parties pursuant to CrR 3.  r

is  - quired in the administration of justice pursuant to CrR 3. 3( f)( 2) and the defendant will not be prejudi din s   '
t4'     _   

J
orb-  defense or

r

r administrative necessity.

Reasons:  L  <vc 1...._,     vc_.A,,_   L/ i C-• w..

L.

S
i

too&   Uiyt  ,

4, L vet

Ly<
c, e, ce..  - t-v co„..„  I . 

1O
V. L ac    tv}v L.-.. lcv ul,-It  ..-  qr.  , 

Ir. `V...--t}

pz-
e.- n

i4,   OC - k-   Co:., k w•`\  IC k-vi-1 30 •
t

f ] A- e..      Gq., q:.
1.,

1..  rJNa`"' 1,—,t\
o RCW 10.46.085 ( child victim/sex offense) applies. The Court finds there are substantial and compelling reasons
for a continuance and the benefit of postponement outweighs the detriment to the victim.

IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:
DATE TIME COURT ROOM ID NUMBER

o OMNIBUS HEARING

o STATUS CONFERENCE HEARING

o

THE CURRENT TRIAL DATE OF:  --- 21kk IS CONTINUED T I.   3 rrf I1(  @  : 30 am Room Z GO

60v       - I  . '   l

Expiration date is:    Ll I  / VD( Defendant' s presence not required)      days remaining :   '   
v      .

117•
O E IN OPEN COURT this      \ l day of CAD , 2$ ic

1 j   

D-  -  

dantNW/     
Judge

A.    fC 1 L.  4 GAN

r

Attorney or Defendan ar#' 2 4̀0      Prosecuting At :-•:  k3 ..  •        

I am fluent in the_ language, and I have translated this entire document for the defendant

from English into that language. I certify under penalty of perjury that the foregoing is true and correct.      

y A
Pierce County, Washington LEN SEL__O

Interpreter/Certified/Qualified Court Reporter

F:\ Word_ Excel\ Criminal Matters\Criminal Forms\ Rcvised Order Continuing Trial l 1- 12- 04. DOC
Z- 2802
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SEP072010

Pierce Co CI. it
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,  Cause No.  a 6- )- ca Q I ( v- 8
Plaintiff

Cvs.     c-)

ORDER CONTINUING TRIAL

J i L. gM M.L     ,       )
Defendant      ) Case Age 9 I 0 Prior Continuances IS

This motion for continuance is brought by state o defendant court.

o upon agreement of the parties pursuant to CrR 3. 3( f)(1) or

o is required in the administration of justice pursuant to CrR 3. 3( f)(2) and the defendant will not be prejudiced in his
or her defense or

Kfor administrative necessity.     
t

yReasons:  Mcve..  are_  h0 c Cwr r'or, ttis eiLAI A-VAKL._ ° tit.      
l

o RCW 10. 46.085 ( child victim/sex offense) applies. The Court finds there are substantial and compelling reasons
for a continuance and the benefit of postponement outweighs the detriment to the victim.

IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:
DATE TIME COURT ROOM ID NUMBER

o OMNIBUS HEARING

o STATUS CONFERENCE HEARING

O

Q  ['
THE CURRENT TRIAL DATE OF: 

l- t'^{ 0 IS CONTINUED TO:  1- D-( 0 @ 8: 30 am Room z.     *

Expiration date is: i l-( 7- I 0   ( Defendant' s presence not required)       TFT days remaining : Log

DONE IN OPEN COURT this r1+ 1-%  
day of       .  , 2010.

Cf;e:wilfil

a  -   , itm:   ; . sic

De    , , nt
ny

Judge c1 J LE

orney far Defendant/Bar# a3pgs r.' cuting Attorney/Bar# 5zf ii I

I am fluent in the language, and I have translated this entire document for the defendant

from English into that language. I certify under penalty of perjury that the foregoing is true and correct.

Pierce County, Washington
Interpreter/Certified/Qualified Court Reporter

F:\ Word_Excel\ Criminal Matters\Criminal Fonms\ Revised Order Continuing Trial l 1- 12- 04. DOC
Z- 2802
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,  Cause No.  O B-- (- W 9 I  ,- g
Plaintiff LL C

vs.     

ORDER CONTINUING TRIAL

1F f4Ey Li.rmonrr P-   Dix'
r

Defendant      ) Case Age a 1 I  _ Prior Continuances t 6

This motion for continuance is brought by state     defendant   '   court.

upon agreement of the parties pursuant to CrR 3. 3( 0( 1) or
Xis required in the administration ofjustice pursuant to CrR 3. 3( 0(2) and the defendant will not be prejudiced in his
or her defense or

Afor administrative necessity.
Reasons:  t t+  0.rt tot CAUL OWJ

Avair
t1    -       co., clew., 0e c ,. 4LS

e
Lr

p-t_ (  , PtA.     4tt cQ b Et o u S tA n.+ 0.`Litt CIL,  1- 2` 1- 10)

RCW 10.46.085( child victim/sex offense) applies. The Court finds there are substantial and compelling reasons
for a continuance and the benefit of postponement outweighs the detriment to the victim.
IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:

DATE TIME COURT ROOM ID NUMBER

OMNIBUS HEARING

STATUS CONFERENCE HEARING

O
1

11—
THE CURRENT TRIAL DATE OF: - 1- 8- i 0 IS CONTINUED TO: 91- 10 @ 8: 30 am Room CA Od-- Z&o

i 0- 6- 10
Expiration date is: . Defendant' s presence not required)       TFT days remaining :      8

DONE IN OPEN COURT this   *-   day of Sc.pr\". , 2013.

0   -  1, 41144.4,,, c4._

De danl d. -    -/'-

fr

ttorney,.'or Defendant/Bar# 02308S Prosecuting ttomeyBar# ."  2.. I   ) I

I am fluent in the language, and I have translated this entire document for the defendant

from English into that language. I certify under penalty ofperjury that the foregoing is true and correct.

Pierce County, Washington
Interpreter/Certified/ Qualified Court Reporter

F:\ Word_Excel\C riminal Matters\Criminal Forms\ Revised Order Continuing Trial 1 I- 12- 04. DOC
Z- 2802
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,  Cause No. 0e_)_ C7a91 tO- g
Plaintiff

vs.     

ORDER CONTINUING TRIAL

I E. Y LAM01Jt' ( Za tIVAL ,       }

Defendant      ) Case Age a 2 Prior Continuances I

This motion for continuance is brought by state   ' defendant o court.

pon agreement of the parties pursuant to CrR 3. 3( 0( 1) or
is required in the administration ofjustice pursuant to CrR 3. 3( 0(2) and the defendant will not be prejudiced in his

or her defense or

for administrative necessity.
Reasons:     is S asc iz d i'9         d weeks

1
7) C' vvct4u.1/a .     c- Qvt KO C4 a,  kuut{;

03 va,t4(L o - 44. ts- 11%,..,..- ii-c      .  (." s  -) c c rc4:3`- 1/ h/-1 1;114. ), AA lief- 1. L
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RCW 10.46.085( child victim/sex offens applies. The Court fords there are substantial and compelling reasons
for a continuance and the benefit ofpostponement outweighs the detriment to the victim.

IT IS HEREBY ORDERED THE DEFENDANT SHALL BE PRESENT AND REPORT TO:
DATE TIME COURT ROOM ID NUMBER

OMNIBUS HEARING

STATUS CONFERENCE HEARING

o

c.o Pa
THE CURRENT TRIAL DATE OF: q_q-{ 0 IS CONTINUED TO:   ,  / 11 ( 10 @ 8: 30 am Room

A40

Expiration date is: (2I 16 J I O ( Defendant' s presence not required)       TFT days remaining :al_flap
DONE IN OPEN COURT this       '  day of 44'.    20(0.

X14411, tfl,       LEE
D- rii an cadge       . 

1. 1! J11--  ••

Forney for DefendantBar# 023O )  -     rosecuting Attorney/Bar#17 L,

I am fluent in the language, and I have translated this entire document for the defendant

from English into that language. I certify under penalty of perjury that the foregoing is true and correct.

Pierce County, Washington
Interpreter/Certified/Qualified Court Reporter

F:\ Word_ Excel\ Criminal Matters\Criminal Forms\ Revised Order Continuing Trial 11- 12- 04. DOC
Z- 2802
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2 08- 1- 02915- 8 35757366 EXRV 01- 24- 11 FILED

DEPT.  14

3 IN OPEN COUR

4 DEC 16 2010

5 Pierce   .   

i
CI=    

i

6
By

aEPl1TY  /

N_,    — 7--''~

f

IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

8

STATE OF WASHINGTON,

g Plaintiff,    Cause No 08- 1- 02916- 8

10
vs EXHIBIT RECORD- 3. 5/ 3. 6 HEARING

11
RANDALL, JEFFREY LAMONT,

Defendant

12 141 /a///

13 1
Admitted

Agreed

Denied Rec'd

14
P

No Description Off Obi
Illustrative

Date by

0
Published Clerk's

15 Redacted Office
Reserved

16
Withdrawn

P 1
Incident Report No 081681472. 1, Tacoma

17
Police Department

P 2 Warrant of Arrest, Snohomish County Cause

18
No 96- 1- 00876-6

P 3 Advisement of Rights- Nathaniel Mitchell

19
P 4 Advisement of Rights- Jeffrey Randall X Admitted 12/ 01/ 10

20 p 5
Incident Report No 081681472 7 Tacoma
Police Department

Admitted
21

P 6
Certified Copy of Search Warrant under Pierce

X by 12/02/ 10
County Cause No 08- 1- 50565-2

Stipulation
22 Admitted

P 7
Verbatim Transcript of Proceedings dated June

X by 12/ 16/ 10
23

19, 2008
Stipulation

Linx Booking information regarding the
Admitted

24 P 8
Defendant

X by 12/ 16/ 10

Stipulation

25

1
I

EXHIBIT RECORD- 1 of 1

I
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Ci

1 Admitted

Agreed

2 p
Denied Recd

No Description Off Obi
Illustrative

Date by
3 D

Published Clerk' s
Redacted Office

4
Reserved

Withdrawn

P 8
Two photographs Close- up of clothing hanging X Admitted 01/ 11/ 115 in closet and close-up of top shelf of closet
Two photographs' Close- up of items in bottom

6 P 9 of wardrobe closet and of white dresser with X Admitted 01/ 11/ 11

computer and TV and DVD player

7 Two photographs Close- up of twin bed and
P 10 close-up of chest of_drawers with personal items X Admitted 01/ 11/ 11

8 on top and hats hanging on the wall
Two photographs Close-up of shoe box of

9 P 11 DVDs and open drawers of white chest of X Admitted 01/ 11/ 11

drawers

10
Two photographs Close-up of open top right

P 12 drawer of white dresser and close- up of open X Admitted 01/ 11/ 11

second right-hand drawer of white dresser
11

Two photographs Close-up of open drawer of

P 13
white dresser with clothing and DVD of

X Admitted 01/ 11/ 11
12 Superbad and Tacoma Police Department

Photo Slate for N
11th & 

Pearl

13 Two photographs. Close-up of bumper and
P 14 license plate of red Honda 328-XAD and front X Admitted 01/ 13/ 11

14 view of red Honda

Two photographs: Driver's side of red Honda
P 15 X Admitted 01/ 11/ 11

15
and rear and passenger side of red Honda

Two photographs Driver' s door open looking

16 P 16
into driver's side and closer photo of open

X Admitted 01/ 13/ 11
driver's door looking into front seats of the red
Honda

17    •     
Two photographs Close- up of floor under

P 17 driver's seat and open driver's side passenger X Admitted 01/ 13/ 11
18 looking into back seat

Two photographs Close-up of rear seat on
19 P 18 driver's side and of both driver side doors with X Admitted 01/ 13/ 11

package of cigarettes in rear door

20 Two photographs.  Close- up of rear seat on
P 19 passenger side and of full rear seat and X Admitted 01/ 13/ 11

21 passenger side floor

Two photographs. Open trunk showing spare Admitted

22
P 20 tire and other items and close-up of open trunk X and 01/ 11/ 11

from passenger side Published

23
Two photographs. Close-up of trunk from

P 21`x,  

i
driver's side and blue backpack sitting on the X Admitted 01/ 11/ 11

ground

24 Transcript of Interview of V N dated August 12,
D 22

2009

25
D 23

Transcript of Interview of H. T dated August 6,
2009

EXHIBIT RECORD- 2 of 4

08- 1- 02916- 8 1/ 18/ 2011



1 Admitted

Agreed

2 P
Denied Rec' d

No Description Off Obi
Illustrative

Date by

3 D
Published Clerk's

Redacted Office

4
Reserved

Withdrawn

5 D 24
Transcnpt of Interview of Con J Hilton dated

August 6, 2009

Transcript of Interview of Todd G Hilton dated
6 D 25

August 6, 2009

Transcnpt of Interview of Nathaniel Mitchell

7
D 26

dated August 10, 2009

Transcript of Interview of Mitzi J Lowe dated
D 27

8 August 6, 2009

D 28
Transcript of Interview of Steven L Tharp dated

9 August 6, 2009

D 29
Transcript of Interview of Linda Lee Hamilton

10
dated August 12, 2009

P 30
Tacoma Police Department Incident Report No

11
081340894 5

0 31 Document entitled " House of Pain" written by V.
N.

12
Evidence envelope containing Poem entitledP 32    "
Shame" by V N.    

X Admitted 01/ 13/ 11

13 Admitted

P 32A
Poem entitled" Shame" by Victoria Newell

X and 01/ 10/ 11

14
contained in Exhibit 32

Published

P 33
Plastic evidence bag containing Equate Baby X Admitted 01/ 11/ 11

15    _       Oil

P 34 Evidence envelope containing mail found in
16 vehicle

P 35 Paper evidence bag containing DVD Superbad X Admitted 01/ 11/ 11
t

17
P 35A DVD Superbad from Exhibit 35 X Admitted 01/ 11/ 11

18
P 36 Evidence envelope containing documents of

Jeffrey Randall from residence
19 P 37 Paper evidence bag containing DVD Superbad X Admitted 01/ 11/ 11

20 P 37A DVD Superbad from Exhibit 37 X Admitted 01/ 11/ 11

Evidence envelope containing medicine bottleP 38 X Admitted 01/ 11/ 11
21 and marijuana

Plastic evidence bag containing pill bottle from
XP 38A Admitted 01/ 11/ 11

22 Exhibit 38

Plastic evidence bag containing marijuana from
P 38B X Admitted 01/ 11/ 11

23 Exhibit 38

P 39
Plastic evidence bag containing empty X Admitted 01/ 11/ 11

24
Walgreens prescription bottle

P    \ 40 Black backpack with evidence tag X Admitted 01/ 11/ 11

25
D     • 1`    Drawing by H. T. during cross-examination

EXHIBIT RECORD- 3 of 4

OB- 1- 02916-8 1/ 18/ 2011



Gar.;-

1 Admitted

Agreed

2 Denied Rec'd

No Description Off Obi
Illustrative

Date by

3 D
Published Clerk' s

Redacted Office

4
Reserved

Withdrawn

5 D 42
Medical records from University Place Pediatric
Clinic regarding H. T
Tacoma Police Department Incident Report No.

6 P 43
081681472. 1

Tacoma Police Department Incident Report No.
7

P 44
081340894. 3

P 45
Tacoma Police Department Incident Report No

8 081340894 4

D 46 Photograph of Apartment Doors 4 and 5 X Admitted 01/ 13/ 11

9
Photograph of hallway outside of Defendant's

0 47
residence

X Admitted 01/ 13/ 11

10 Photograph of hallway outside of Defendant' s
D 48 X Admitted 01/ 13/ 11

residence looking at Apt. 8
11 T-Mobile billing statements for phone number

P 49    (
253) 306-5407

X Admitted 01/ 12/ 11

12
P 50

T- Mobile statements for phone number( 253) 
X Admitted 01/ 12/ 11

306-5407

13 D 51 Stipulation regarding residence of Defendant X Stipulated 01/ 13/ 11

14 D 52 Stipulation regarding vehicle X Stipulated 01/ 13/ 11

Tacoma Police Department Incident Report No.
15

P 53
081340894.7

16
D 54 2007, 2008 and 2009 Calendars X Admitted 01/ 18/ 11

D 55 Calendar for May 26, 2008 X Admitted 01/ 18/ 11

17 Tacoma Police Department Incident Report No
D 56

081340894. 8
18 Tacoma Police Department Advisement of

D 57
Rights dated 11/ 13/08 for Nathaniel Mitchell

X X Admitted 01/ 13/ 11

19

20

21

22

23

24
1/    

V  ?'.

2.3 o s-

25

it
EXHIBIT RECORD- 4 of 4
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00100100`0000 Booking- Charges OJC Cases '

i Booking Date/ Time: 106/ 18/ 08 23: 46 Booking Number:[ 2008168088 Initial Booking Amount: j$ 1 90.00
r

Booking.Officer. 99-061 PATRICIA,ELISE-ANTON. 2524

No Picture
Name:  jRANDALL; JEFFREY LAMONT

Caution: I

Place of Arrest: 11100 N PEARL ST

l'      Arresting Officer:[ CHELL Arresting Agency:' TACOMA POLICE DEPART
t

Vehicle Impounded Towing Agency.:

Number Called:, Property Bag: 366 Fingerprint Photo LESA Notifie

Search.Officer: 98' 065 SCOTT ALAN PERRY   '   ,      2498

Release' Date/ Time: 00/ 00/ 00 00:00    ' Release Officer —

I

ii
Release Type.    Released To:

RANDALL; JEFFREY LAMON  '   r""    tAcin,„ Locked LocYed Date 100/ U0I00 00 00

Bonin Id: 2opoibeU8B     ,    
t..   

D ob: 02/ 05/ 1968

Level: 3M:DASLT, KS
Cell:  4ED 1

a W 1° ITNIes1UD36,::.,
r
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iANDALL JEFFl#, I4# 010 TT aBPols ng#1? 001166̀066

00700700.00 00 Booking :' Charges OJC], Cases:

Count 1. o18 Charge; UPCS"( MJ}
j-

NON Desc Counts:

County_ PIERCE COUNTY LEA: TACOMA POLICE DEPARTMENT I` 'Date: 106i06T
No Picture

Jurisdiction. TACOMA MUNICIPAL COURT,       ,   :   Bail Amount 800:      Bail Type: COURT M

Warrant Number:' Warrant Type I.,       Citation#:. I
Officer:  IPATRICIA ELISE ANTON '   Charge Date: 1

Court Date. IO2/ 10/ 08 Jurisdiction: ITACOMA MUNICIPAL COURT 2
Filed Charge IUPCS.( MJJ NON Desc: :  . • Filed Counts:

Cause Num•] 1226593 Amended' Bail Amended Bail Type:

Offices 03 041.: ALVIN- RUSSELL ALLEN Incident it J081681472

Release Disposition Release Date 102/ 1 3/ 09 01100    : Commitment' Date. J02/ 10/ 09

SentenceT e:     Sentence Years Months: J Days f3Type

F!ne: J$ 500 TBD@ 100000 Sentence: Officer03.041 . ALVIN RUSSELL ALLEN •

f . RANDALL;' JEFFREY LAMON    -.:_` SentenceNote { 5. @:33/ -° 3} M.4Y BE RELEASED IF PAYS $ 500F.OR; FINE

Booking Id; 2008168088 Release Note::

Dab 02/ 05/ 1968:'      -, .  

L'evel. 3iDASLT;KS
Cell  - 4ED 1

M

t, '      b    `'       W      n i ertr a         LT g10 03 0 6 ,corn nk      '     



D00911 Top of list B1t92t( f0
09/ 01/ 10 11: 02: 06

DN2001MI Defendant Case History  ( DCH) TACOMA MUNICIPAL PUB 1 of 6

Case: Csh: Pty:  StId:  D RANDAJL323CE WA

Name:  RANDALL,  JEFFREY LAMONT NmCd:  IN 66C 92099
CONFIDENTIAL-- NOT FOR RELEASE More>

True Name:  RANDALL,  JEFFREY LAMONT IN 66C 92099 31 Cases

AKA' s:  RANDALL,  JEFFERY LAMONT 1 Alias

Violation Status  ---

S N Case LEA Ty Crt Date Short Title DV Jg CD W F 0

B00226593 TAP CN TMC 06/ 16/ 08 DRUG PARAPHERNALIA- USE N D CL

06/ 16/ 08 NARCOTICS- MARIJUANA N G

8P5572830 WSP IT PD1 02/ 01/ 08 FAIL TO WEAR SAFETY BELT N D I

02/ 01/ 08 OP MOT VEH W/ OUT INS N C

02/ 01/ 08 FAIL TO SIGN/ CARRY/ DISPLAY VE N D

8P0700119 WSP CT PD1 02/ 01/ 08 OWLS 3RD DEGREE N AM I

02/ 01/ 08 NO VALID OPER LICENSE WITH VA N C

IN0227611 TAP IT TMC 01/ 30/ 08 FAIL TO WEAR SAFETY BELT N D I

01/ 30/ 08 OP MOT VEH W/ OUT INS N C

01/ 30/ 08 FAIL TO SIGN/ CARRY/ DISPLAY VE N D

PF1 PF2 PF3 PF4 PF5 PF6 PF7 PF8 PF9 PF10 PF11 PF12

HELP PER AKA CDK PLS CDT BWD FWD DOL COS CFHS EXIT

4-© 1 OAC 206. 194 . 129. 5 FTCP0485 7/ 1



D0030I Beginning of Docket 9741310164I'''2° 18 B.lila%2
09/ 01/ 10 11: 02: 23

DD1000MI Case Docket Inquiry  (CDK)     TACOMA MUNICIPAL PUB

Case:  800226593 TAP CN Csh:  Pty:  StID:

Name:  RANDALL,  JEFFREY LAMONT NmCd:  IN 66C 92099

Name:  RANDALL,  JEFFREY LAMONT Cln Sts:

DRUG PARAPHERNALIA- USE NARCOTICS- MARIJUANA

Note:

Case:  800226593 TAP CN Criminal Non- Traffic Closed N

S 06 17 2008 Case Filed on 06/ 17/ 2008 JLS

S DEF 1 RANDALL,  JEFFREY LAMONT Added as Participant JLS

S OFF 1 CHELL,  ERIC Added as Participant JLS

S ARR INC Set for 06/ 17/ 2008 09: 30 AM JLS

S in Room 2 with Judge AJE JLS

BLOTTER 2008158088,  6/ 16/ 08,  1100 N PEARL JLS

S PCN added to case JLS

PER JUDGE EMERY  -  SET OVER TO 6/ 18/ 08 930AM  # 2. JAC

S ARR INC Rescheduled to 06/ 18/ 2008 09: 30 AM JAC

5 in Room 2 with Judge AJE JAC

S 06 18 2008 0TH REVNP Set for 08/ 25/ 2008 09: 05 AM JAC

S in Room 2 with Judge AJE JAC

S ARR INC:  Held JAC

4-© 1 OAC 206. 194 . 129. 5 FTCP0485 11/ 4



00071I More records available. 974tD1PI7'0%W.2  -lb  .45b823
09/ 01/ 10 11: 02: 29

DD1000MI Case Docket Inquiry  ( CDK)     TACOMA MUNICIPAL PUB

Case:  B00226593 TAP CN Csh:  Pty:  StID:  _      
y

Name:  RANDALL,  JEFFREY LAMONT NmCd:  IN 66C 92099

Name:  RANDALL,  JEFFREY LAMONT Cln Sts:

DRUG PARAPHERNALIA- USE NARCOTICS- MARIJUANA

Note:

Case:  900226593 TAP CN Criminal Non- Traffic Closed N

06 18 2008 Prosecuting Aty:  LEE,  CHARLES S Present KLM

Defense Aty:  BELLMER,  MATTHEW JEFFREY Present KLM

S Charge 1 Dismissed  :  Dismissed KLM

S Case Heard Before Judge EMERY,  ARTHUR J KLM

S Finding/ Judgment of Guilty for Charge 2 KLM

S Case Heard Before Judge EMERY,  ARTHUR J KLM

S Judge EMERY,  ARTHUR J Imposed Sentence KLM

S Court Imposes Jail Time of 90 Days on Charge 2 KLM

S with 85 Days Suspended,  and KLM

S 2 Days Credit for time served KLM

S Total Imposed on Charge 2: 500. 00 KLM

S with 0. 00 Suspended KLM

S And 0. 00 Other Amount Ordered KLM

S AA0  :  Alcohol Assessment KLM

4- Q 1 OAC 206. 194. 129. 5 FTCP0485 11/ 4



y!' 2 3d8 ."3 6f2 4D0071I More records available.     
9? 48D1OU'P3

09/ 01/ 10 11: 02: 33
DD1000MI. Case Docket Inquiry  (CDK)     TACOMA MUNICIPAL PUB

Case:  B00226593 TAP CN Csh:  Pty:  StID:

Name:  RANDALL,  JEFFREY LAMONT NmCd:  IN 66C 92099
Name:  RANDALL,  JEFFREY LAMONT Cln Sts:

DRUG PARAPHERNALIA- USE NARCOTICS- MARIJUANA
Note:

Case:  B00226593 TAP CN Criminal Non- Traffic Closed N

S 06 18 2008 AA0 Review Set for 08/ 25/ 2008 KLM

PER JUDGE EMERY-- DEF PRESENT IN CUSTODY.  STIP TO FACTS.    KLM

GUILTY.  CHARGE 1> DISMISS.  CHARGE 2> GUILTY.  90/ 85 WITH 2 DAY KLM
CTS.  PAY $ 500 BY 6- 18- 09.  DEF TO RETURN ON 8- 25- 08 RE:  PROOF KLM

OF AAO.  LAB.  NSI.  DESTROY DRUGS/ PARAPHERNALIA.   KLM

S 06 19 2008 Accounts Receivable Created 500. 00 KLM
S Case Scheduled on Time Pay Agreement 4 for:    500. 00 KLM
S 08 25 2008 0TH REVNP Rescheduled to 08/ 26/ 2008 02: 10 PM MBH

S in Room 2 with Judge AJE MBH

PER CORRECTIONS OFFICER DEF LISTED AS AN ADD ON> RESET TO MBH

08/ 26/ 08  # 2 2: 10. MBH

S 08 26 2008 0TH REVNP:  Held MFB

Prosecuting Aty:  PESHTAZ,  POLLY A Present AKK

PER PRO TEM COUTURE -  DEF PRESENT IN CUSTODY.  REVIEW 9/ 25/ 08 AKK

4-© 1 OAC 206. 194 . 129. 5 FTCP0485 11/ 4
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Tacoma Police Department Incident No. 081681472. 1 Page 1ofG

z.   ' Arrest Report

PmA: •  Homeland Security:      Subject:   Felony Warrant/ Misd. Marijuana/ Illegal Drug 0 5-

Conduct
cu (

1  

CO m

R D--___      Z
Arrest

j o
Forensics:      T 3845 CheiLE c 16 00822: 5T O-    

Case Report Status:   4pprovad Re" wv»ouYmam: TT54T84 Martin,m  i rK  17/ O8O1 1 u   - --   -  
i

Related Cases:
iCase Report Number     - -       . Annnn ' 

Non- Electronic Attachments
1 Attachment Type Additional Distribution Count

PW - Person Warrant( copy)      Prosecutor- Misdemeanor 1

City, State, Zip: ;   Cross Street:

i Contact Location: '   i City, State, Zip:
1

Monday——

Offense Details: 3562 - Dru• - k8ar ' uon8 ~ PosmasS

Domestic Violence:   No Child Abuse: I I Gang Related: I Juvenile: ;

Completed: : 1: Completed 1 Crime Against: I SO Hate/Bias: ; None ( No Bias)

Criminal Activity: ; Possessing/ Concealing Using: :

Location Type: ; Street/Right of Way
i Type of Security: r

Total No. of Units !   Evidence Collected: ;

Entered:

Entry

Offense Details: 3591 - [] rug - Paraphernalia

Domestic Violence: I No i Child Abuse: I Gang Related: i i Juvenile: I;     
i Hate/ Bias: I None ( No Bias)

Location Type: 1 Street/ Right of Way 7 Type of Security.: I I Tools: ;

Total No. of Units j 1 Evidence Collected: I

L—_—Entry Method: ;

Call Source: I Field Assisted By:   T204410 - Koskovich, Ryan

i T12186 - Kim, Brian

Phone Report: F r----    Notified:- 1
Insurance Letter: j Entered By: - T13845 - Chell, Eric

Entered On: I 6/ 17/ 2008 00: 27: 59 Approved By:   E11638 - Paul, Kristin

Approved On: I 6/ 17/-2008 0-2: 21: 00 Exceptional Clearance: E-
1-  Exceptional Clearance Date:AdulU Juvenile Clearance: I

Additional Daribution.: 1 Prosecutor- I
Other Distribution:

lidation I Distribution Date: I By:    County Pros. Atty. I. . 1.  Juvenile I Other T 1 CPS 1 j Supervisor:
ocessing i Indexed Date:  I By:    I City Pros. Atty. i j Military_  ., I_ DSHS I I PreTrial I 1

Allowed      |  Printed: June 1u, 2oou - 11: 1o * m

Records has the authority to ensure agency, CB/ Grid/ RD, unowsmovSono are Printed By: Nist, Louise

1-;4; ,;--,- 1.:- A 1:-.4-:.:', T    -:;-,
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Tacoma Police' Department Incident No. 081480047. 1 Page 1 of 7

incident Report

PDA:    Homeland Security:   No Subject:   Child Rape

1 -- 7,•1

co ( D
IBR Disposition: • Active ease lvlanagement 0 —1

Disposition: .

Forensics: : None Required Reporting By/ Date: ' T204128 - BARRY, ERIC 5/ 27/ 2008

Case Report Status: . Reviewed Reviewed By/ Date:   T30457 - Garrison, Brian 5/ 27/ 2008 04: 50: 15•      

Related Cases:
Case Report Number Agency

Non-Electronic Attachments
Attachment Type Additional Distribution Count

Location Address: • 4401 S 12th # A Location Name: I 1

City, State, Zip:   Tacoma, WA Cross Street: I

Contact Location:   4401 S 12th City, State, Zip: I Tacoma, WA i
1

CB/ Grid/ RD:   128 - Tacoma District/ Sector: 1 TA22 - Tacoma

Occurred From:   5/ 2 0056/ 208 0: 9: 00 Monday
Occurred To: I

i_

Notes:   All times and measurments in report are approximate'.   

Offense Details: 1116 - Sex Crime - Child ( Statutory) Rape - No Force

Domestic Violence: I No Child Abuse: 1 I Gang Related: 1 i Juvenile:

Completed: i Completed 1 C
L

rime Against: ; pE Hate/ Bias:   None ( No Bias)_

Criminal Activity: I Usinri

Location Type: i Apartment Type of Security: I Tools:

Toia--1 No. of. Units ;   Evidence Collected: i
Entered: i 1

I Entry Method: ;

1       _ Notes:

Suspect St: Randal, Jeffry Verified: No PDA:

Aliases E3Tg6.Ri'010P3-1-ou se!". orTOM hi y
DOB:   Age:   40 i Sex: i Male i Race:   Black i Ethnicity: 

i

Non- Hispanic

Height:   5. 7"   7 Weight: i 400      ;   Hair Color: I Black
i Eye Color:   Brown

Address:   Unknown# 4 i County: i Phone:

City, State Zip:   Tacoma, WA
Business Phone:

I Country: ;
Other Address:    

Other Phone:

Resident:  -- Unknown Occupation/ Grade: 1 Employer/ School:

SSN:  1 DOC No: 1 FBI. No:

State ID:-
1-       Local CH NTI:-- 1,

i---

5river License No: Driver License ;   Driver License

Country
i._.       

i State: 1

Hair Length: i Bald
Facial!   Glasses: 1 i Unshaven/Stubble

Hair Style: I Teeth: i
Facial Round

Call Source:_ Dispatched
Assisted By:   T70286 - Phan, Khanh  _

Phone Report:  • No
Notified:   S492 Sgt. Garrison

Insurance Letter:   No
Entered By:   T204128 - BARRY, ERIC

Entered On:   5/ 27/ 2008 02: 05: 38 Approved By:    

Approved On:   i Exceptional Clearance:    .

Adult/ Juvenile Clearance:- Exceptional Clearance Date:
I

AddiTiOngi5l-stribution:   CID L Other Distribution:

lidelien- -• I Distribution Date: T- By•    I County Pros. Atty. - 1- T

I-  Juvenile  •  I Other 11- i    --; CPSS-uper\--/isor-:---  -----
I-   • I••—,

ocessing I Indexed Date:  I By:   j City Pros. Atty. 1   ;   Military   . 11 DSHS 1 T - I5reTr i al 1 I
For Law Enforcement Use Only— No Secondary Dissemination Allowed      !     Printed: May 27, 2008 - 9: 44 AM
Records has the authority to ensure correct agency, CB/ Grid/ RD, and DistricUSector are Printed By: Reopelle, Steven
incorporated in the report.

A



STATE
A

CHRISTINE O. GREGOIRE z: '..`     5  ` s JOHN R. BATISTE
Governor s 1 Chief

y/ IAA9 O

STATE OF WASHINGTON

WASHINGTON STATE PATROL
2502 112th Street East, Rm 273 • Tacoma, WA 98445- 5104 • ( 253) 536-4280 • www.wsp. wa.gov

CRIME LABORATORY REPORT

Agency:  Pierce County Prosecutor's Office Laboratory Number:  308- 002608

Agency Rep:  Deputy Prosecuting Attorney Raymond Odell Agency Case Number:  081340894

Subject:  Suspect- RANDALL, JEFFREY L.    Request Number:  0001

The following evidence was received:

Item MC# 6:

One plastic vial containing ten ( 10) green and gray capsules. The contents of one capsule ( 0. 6 gram of brown
powder) were analyzed and found to contain trans- dehydroandrosterone.

Item MC# 14:

One plastic bag containing 0. 1 gram of green vegetable material and debris. The green vegetable material was
analyzed and found to contain marihuana.

This report may contain the analyst's opinion( s) and interpretation( s).

TEST CERTIFICATION

The undersigned certifies under penalty of perjury that:
1. I performed the test on the ( substance) ( object) in question;
2. The person from whom I received the ( substance) ( object) in question is

Property& Evidence Custodian Marion Brown;

3. The document on which this certificate appears or to which it is attached is a true and complete copy of my official report; and
4. Such document is a report of the results of a test which report and test were made by the undersigned who has the following
qualifications and experience:

B. S. in Biology; Forensic Scientist since 1993

10-/)
Jane  . Boysen, Forensic Scie st ate

Tacoma Crime Laboratory
2502 112th St. E.  # 273

Tacoma, WA 98445
253) 536- 4280

Page 1 of 1
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state of WA vs.  Randa 7 7
HOLLY M.  THARP  -  by Ms .  Campbell

1 was on the kitchen floor.    she was just sitting there

2 like writing in her notebook or something.

3 And then I went on the chair,  and I passed out

4 cause Chris left me with Mike P.    And then Chris had

5 always talked about this guy House that he hung out

6 with and stuff and he' d get free weed from him and  --

7 Q       ( By Ms .  Campbell)  This is Chris Gomez?

8 A Yes.    And he was my . boyfriend at the time.    And I was

9 like,  "oh,  cool .    That' s tight.    Maybe I should get me

10 some weed,  too. "

11 And he was:" like,  "Yeah.    well ,  maybe.      And then

12 he would never want to introduce me to him.    And then I
A

13 guess Chris was talking about me that night in the car

14 when I was at Dillon' s .    And him and .Mike P.   came and

15 got me at, Dillon' s house,  and I went down and met.  him.

16 And I met House for the first time there  ' cause House

17 said he wanted to meet me.

18 Q Okay.    And this is all when you were staying at your

19 mom' s?

20 A Yes•.    I' ll admit I did lie the first` 'time:    I said met

21 him when I was with victoria,  but that was because I

22 was trying to protect Chris ,  and now I really just

23 don' t care..    So.  .   .   .

24 Q I' m sorry.    You lost me there.    what are you talking

25 about?

41

CAPITOL PA.CIE'IC 1XEPO  ,`115VG 1- 800-407-0148
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State of WA vs.  Randa ll
HOLLY M.  THARP  -  by Ms .  Campbell

1 A      - in -the report it says I met House with Victoria and

2 that we went and gof a-' sack from- him at _Di1lon' s house.

3 Q what report' s that?

4 A okay.    well ,  a report that I said at the safe and Sound

5 place.

6 Q safe and sound place?

7 A It' s this place where I went after I got raped where

8 you have to tell your whole story and tell what

9 happened and how you met him and all this stuff and

10 stuff like that.

11 And so I told them that victoria and me were going

12 to go get a sack from House,  and really I had no idea

13 who he was that night.    And then Chris and Mike P.  came

14 and got me,  and then I went down there and met him for

15 the first time.

16 Q okay.    And why  --  I don' t understand why  --

17 A I' m sorry.    I thought you were reading that report.

18 That' s why I said it.

19 Q No.    I just don' t understand how you  --  you said you

20 were protecting Chris .    I don' t understand.

21 A well ,  I was dating him at the time,  so  --  we were

22 dating for like a year,  so I thought,  you know,  like

23 just teenage love,  like,  "oh,  I' ll protect you.    You

24 protect me. "    So  .   .   .

25 Q     - okay.    So you were dating Chris when you gave the

42

CAPITOL PACIEIC 12E<POK11n 1- 800-407-0148



state of WA vs.  Randa77

HOLLY M.  THARP  -  by Ms .  Campbell

1 i`;ntervi,ew at th'e;. Safe and:; Sound:' place'

2 A No we • broke : up.    

3 MR.  ODELL:    I think she' s trying to tell

4 you  --  and I could be wrong  --  that she didn ' t want

5 Chris to get in trouble for selling weed.

6 THE WITNESS:    Yeah .    I didn ' t want Chris to.

7 get involved with this whole thing.    So I didn' t say

8 his name or nothing,  and I don' t think victoria said it

9 either.

10 Q       ( By Ms .  campbell)  okay.    And that' s when you guys gave

11 the interview at the Safe and Sound place?

12 A Yes.

13 Q And so  --  but then you guys were broken up,  though,

14 right?

15 A Yes.    But I was still friends with him.    But Irjust  --

16 I still wanted to protect him,  you know.

17 Q okay.       

18 MR.  ODELL:    If I can just interrupt for a

19 second,  I was just told Cori has to leave,  Cori Hilton,

20 by 4: 30,  just so you know,  Karen .

21 Q       ( By Ms .  campbell)  All right.    So  --  and okay.    so you

22 gave the interview at the Safe and Sound place .    That' s

23 what you' re talking about now.    That is  --

24 well ,  you talked to a lady with the prosecutor' s

25 office or something?

43

CAPITOL PACITIC 1REcOX11WG 1- 800-407-0148

IL



state of WA vs.  Randa ll
HOLLY M.  THARP  -  by Ms .   Campbell

1 A I don' t know.    I just talked to a lady.

2 Q And it was videotaped?

3 A No.    I was sitting in a room with mirrors .    so yeah,

4 probably.    It was probably videotaped.

5 Q All right.    so is there anything else you said in that

6 interview that wasn' t true?

7 A No.    The only thing I lied about in this whole

8 situation was how I met him.

9 Q How you met House?

10 A Yes.

11 Q so everything else you said in that videotape was true?

12 A Yes.

13 Q Now,  did House make any threats to you?

14 A Yes.

15 Q And when was that?

16 A when everything started getting  --  like cops started

17 getting involved and stuff.    And,  like;  I don ' t know.

18 My dad called my mom one day and said,  " I' m coming over

19 cause we have some stuff to talk about. "    And then I

20 already knew  --

21 Like,  my mom was like,  "Holly,  what' d you do?

22 Like,  the cops are looking for you and stuff like

23 that. "    And I kind of knew,  but I just  --  I don ' t know.

24 I didn' t  --  I didn' t say anything then  ' cause I was

25 scared  ' cause he said he' d send the goons to my house.
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Interview of :  Victoria Newell

State v.  Jeffrey Lamont Randall

1 Jeff?

2   :,::,, A h Nc

3 MS .   CAMPBELL:     Okay.     I think I am about

4 done .

5

6 EXAMINATION

7 BY MR.  ODELL:

8 Q Did Jeff ever tell you to keep your mouth shut or he

9 would kill you?

10 A He never used those exact words,  but that was the

11 general direction he was heading in.

12 Q Did you ever go with him when he resupplied himself from

13 his dealers?

14 A Yeah.

15 Q And did the people who were bringing him his drugs bring

16 them to the vehicle  - -

17 A Yeah.    

18 Q    --  or would you go to the house?    They would bring them

19 out to the vehicle?

20 A He would,   like,   get out of the car and he would go in

21 their car and I would stay in Jeff ' s car .     And they

22 would either stay right there or drive around the block .

23 Or Jeff would drop me off somewhere and I would wait and

24 then he would come back for me .

25 Q Did you ever go to a place with a really big man,   the
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Interview of:  Victoria Newell

State v.  Jeffrey Lamont Randall

1 man they called Gorilla  --

2 A Yeah.

3 Q    --  and wears yellow glasses?

4 A    ( Witness nods head. )

5 Q Does that ring a bell at all?

6 A Yeah.

7 Q Did you ever feel scared when you went there?

8 A Terrified.

9 Q Did you ever feel like your life was threatened when you

10 were there at all?

11 A Um  --

12 Q Did Mr .  Randall ever make it a point to bring you there

13 in your mind to intimidate you?

14 A Could be .

15 Q You say  " could be, "  what would happen at that place?

16 A I only went there once.

17 Q What happened when you went there?

18 A They were  --  Holly and I were sitting in the car .     And

19 we just sat in the car .    And then Jeff told us to come

20 inside .     So we went inside .    And they were like watching

21 TV,   and they were making all these  - -  they were  - -  I

22 don' t know.     So I left .     I just went back outside .

23 Q You didn' t see any guns?

24 A    ( Witness shakes head. )

25 MS .   CAMPBELL:     Is that a yes or a no?  
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Interview of :  Victoria Newell

State v.  Jeffrey Lamont Randall

1 THE WITNESS :    No.     Sorry.     No .

2 BY MR.   ODELL:

3 Q Did you ever hear the term Big Mama?

4 A Yeah.

5 Q It sounds silly,   but you have?

6 A Yeah.

7 Q What did that mean in that group of people?

8 A That was Holly' s nickname was Big Mama  - -  well,   my

9 nickname was Little Mama,   and she was just Mama .

10 Q Did you ever hear of Big Papa?

11 A Yeah.

12 Q Who was that?

13 A Jeff .

14 MR.  ODELL :     Thanks .    Nothing further.     I

15 rest .    No,   thank you .

16

17 EXAMINATION

18 BY MS.   CAMPBELL:

19 Q You only went over this Gorilla guy' s place one time?

20 A Yes .

21 Q And you and Holly went in the house? 1. 4

22 A Yes .
c._

23 Q Did anybody ever say anything to you when you were

24 there?

25 A It was only that guy and Jeff .
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Interview of:  Victoria Newell

State v.  Jeffrey Lamont Randall

1 Q Did they talk to you?

2 A Yeah.

3 Q What did they say?

4 A I don' t know.

5 Q Okay.     How long were you in there?

6 A Probably about seven minutes .

7 Q And then what happened?

8 A And then I walked back outside because I was really

9 scared and uncomfortable .

to Q On your own you walked out?

11 A I do believe Holly went with me .

12 Q And nobody tried to stop you?

13 A I think they were trying to  --  like trying to stop me,

14 but I wasn' t listening .     I didn' t want to be in there .

15 Q You say you think,   what were you doing?

16 A Like,   "You guys don ' t need to go outside, "  and blah,

17 blah,   blah.    And,   I was like,   "No,   I really do .     I am

18 leaving. "

19 Q Did they threaten you in any way when you were in that

20 house?    Did they verbally say anything to you?

21 A No.     I mean,   they didn' t verbally threaten me .  .

22 Q Did you know or did House ay anything to you about  --

23 that he was going to take you to Gorilla ' s house before

24 you went there or did you just end up there?

25 A We just ended up there .     Or he might have said something
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Interview of:  Victoria Newell

State v.  Jeffrey Lamont Randall

1 like we were about to go to his homey' s housei but I

2 didn' t know where I was going.

3 Q Okay.

4 A I kind of remember where the house is .     Not really,

5 though.

6 Q What was actually going on in there?    What did you see?

7 A The TV was on.    Nothing was going On in there .     Just  --

8 Q Well,   was Jeff  --  what was he doing in there?

9 A I don' t know.

to Q You didn ' t see what he was doing?

11 A No.

12 Q What did you do?    Did you sit down or did you stand up

13 or  - -

14 A .  I sat down on the couch.

15 Q Did you watch television or  --

16 A I kind of just sat there and was really uncomfortable .

17 Q Was Jeff in the room or was he somewhere else?

18 A He was in the room.

19 Q And was the guy named Gorilla in the room,   too?

20 A Yes .

21 Q Were they talking?

22 A Yes .

23 Q Do you recall what it was about?

24 A I kind of felt like they were making like jokes about

25 Holly and I ,   like the fact that  - -  what Jeff was doing
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Interview of:  Victoria Newell

State v.  Jeffrey Lamont Randall

1 to us .

2 Q What were they saying;   do you remember?

3 A No.

4 Q So you stayed in that room for seven minutes,   you think?

5 A Yes .

6 Q And then you just got up and left?

7 A Yes .

8 Q And Holly came with you?

9 A Yes .

10 Q And then ultimately you guys went and sat in Jeff ' s car?

11 A Yes .

12 Q And did Jeff come out eventually?

13 A Yes .

14 Q And then you guys just left?

15 A I think so,   yes .

16 Q Did he come out with anything or he just come out empty

17 handed?

18 A I am pretty sure he came out empty handed.     I would kind

19 of realize if he had like a bag of pot like this big

20 Indicating)   or a big zip of coke or whatever.

21 Q Basically Jeff just went over there to `hangout?

22 A    ( Witness shrugs . )

23 Q You don' t know?

24 A I don' t know.

25 Q And these nicknames you talked about,   what was the

74

August 12,  2009

Capitol Pacific Reporting,  Inc .   (800)  407- 0148



Interview of:  Victoria Newell

State v.  Jeffrey Lamont Randall

1 significance of those names?

2 A I don' t really find any significance in them.     They were

3 just nicknames .

4 Q Were you known by this name in a group of people or was

5 it just to Jeff?

6 A It was just to Jeff and Holly.     I was Little Mama .

7 Q So you were Little Mama?

8 A Uh- huh.

9 Q And you were just known as Little Mama to Holly and to

10 Jeff? 

11 A Yeah.

12 Q Nobody else knew you as that?

13 A No.

14 Q Did you and Holly call each other those names when it

15 was just the two of you?

16 A No.

17 Q When were those names used?

18 A Whenever we were io'king" a"r"ound about them with Jeff .     It

19 was kind of like an inside: j-oke;;with- us

20 Q What was the joke?

21 A There was no joke .    That ' s the point I guess,   there was

22 no joke .

23 Q And Holly was known as Mama?

24 A Yeah.

25 Q And the only person that knew her as Mama was you and
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Interview of:  Victoria Newell

State v.  Jeffrey Lamont Randall

1 Jeff?

2 A I do believe so.

3 Q So they weren' t street names you guys used?

4 A Wait .     Street names,   I don ' t  --  no.    No .     Like  --

s Q When you were selling drugs you didn' t go by those

6 names?

7 A No,   it wasn ' t like that .     You know,   we sold weed,   but it.

8 wasn' t like we would go around to people we didn ' t know.

9 We sold to our friends,   and then we would,   like,   go with

10 Jeff and he would sell to people .    We would be in the

11 car and,   like,   we would help weigh out the sack and like

12 hand it to them.     Or they would like push the. money

13 through the window and_ we would grab it and give it to

14 Jeff.

15 Q Okay.

16 A So it wasn' t like we were out on the street selling

17 drugs or something and using nicknames and being like

18 actual drug dealers .     We were 15 years old.

19 Q And Jeff went by many names ;   right?    "House"  was one of

20 his names?

21 A ": Yeah.

22 Q" And sP:aco ,waS, ,One;".of hissThames?

23 A Y.e:ahf;a,-ir' gue°s s .

24 Q   { Teh1'%me' what : were his names a°hat, .you, knew : him,, by

25 A I knew himNbyHo_use .
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Interview of Victoria Newell

State v.  Jeffrey Lamont Randall

1 Q Ls -•that4. th'e ' name ° Jou ` commonly' ref=er.red =rto him' as?

2

3 Q So when you.•would like call him- up and ask. him to.  come

4 get you,:  what did you call him?.

5 A House.

6 Q What other names did you know-°trim td-.go--by?

7 A I.,.guess .Big Papa I. never really called h'im7 that ;

8 though.     I just mostly cal.led: him House .     And then  .until

9 recently I stopped calling him' that •and just. started

10 calling him ' Jeff'.

11 Q When' you ':and Holly and him and.. Jeff' .were'- hanging out

12 together,  what did—you call him?

13 A L- House.-

14 Q What did Holly call him?

15 A  - House

16 MS .  CAMPBELL :     Okay.     I don' t think I have

17 any more questions  --

18 MR,  ODELL:     Okay.

19 MS .   CAMPBELL:     --  for this young lady.     Do r'

20 you have anything else?

21 MR.  ODELL:     Yeah,   just One last one .

22 MS .   CAMPBELL :     It is like we are in trial

23 now.

24 MR.  ODELL :     I can always ask you later.

25 MS .  HALL:     Might as well get it out now.
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IN THE COURT OF APPEALS OF THE STATE OF WASHI T
0 J.,    O.      SFi1 TON

DIVISION II BY

STATE OF WASHINGTON,       No. 41916- 5- II

Respondent,

v.

JEFFREY LAMONT RANDALL, UNPUBLISHED OPINION

Appellant.

JOHANSON, A.C.J. — Jeffrey Lamont Randall appeals his jury convictions of two counts

of unlawful delivery of a controlled substance to a minor with sexual motivation and two counts

of involving a minor in a drug transaction to deliver a controlled substance.  Randall argues that

the trial court violated his right to a unanimous verdict because the trial court did not give a

Petrich' instruction, and failure to do so was not harmless.  He also argues that ( 1) insufficient

evidence supports the jury' s finding of sexual motivation, ( 2) the jury returned inconsistent

verdicts, ( 3) the State violated his right to be free from double jeopardy by failing to allege

specific incidents to support the involving a minor in a drug transaction and unlawful delivery

convictions, (4) the trial court gave an erroneous special verdict jury instruction that required the

jury to be unanimous to answer " no" on the special verdict forms, and ( 5) the trial court should

have given a missing witness instruction for the victims' parents.  Randall makes various other

arguments in his statement of additional grounds ( SAG).

1
State v. Petrich,  101 Wn.2d 566, 569, 683 P. 2d 173  ( 1984), modified in part by State v.

Kitchen, 110 Wn.2d 403, 756 P. 2d 105 ( 1988).
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VN were only 15 at the time and that they did not want to engage in intercourse with him.  After

they passed the loyalty tests, HT and VN participated in Randall' s sales by weighing the

marijuana, collecting money, and taking marijuana to sell at school.   They were often with

Randall all afternoon and evening and would sneak out of their parents' homes to be with

Randall at night.

Randall regularly gave HT and VN marijuana and alcohol for their own use and he

sometimes gave them a portion of the sale proceeds as compensation.  Randall called HT and

VN " Mama" and " Little Mama" and made them call him " Papa."  4 VRP 665, 5 VRP at 733,

837.   When he became irritated with either HT or VN, he treated them like they were " in

trouble" and scared them by telling them about his " goons."  4 VRP at 664.  HT and VN feared

Randall' s " goons" as dangerous men who would hurt people at his command.  4 VRP at 664, 5

VRP at 802.

II.  INVESTIGATION AND TRIAL

In late April or early May 2008, another high school student reported to police rumors

that Randall had raped HT and VN.  HT and VN initially denied knowing Randall, but they later
I

admitted that they had lied because they feared for their safety.  In June 2008, a Tacoma police

officer arrested Randall on an unrelated warrant.  In jail, Detective Steven Reopelle interviewed

Randall about the rape and drug allegations.

During trial, the State filed a third amended information charging Randall with four

counts of third degree child rape, two counts of involving a minor in a drug transaction, and two

counts of unlawful delivery with sexual motivation.  The information did not include specific

2 We use initials to protect minors' identity.
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will then use the corresponding special verdict form or forms and fill in the blank
with the answer " yes" or " no" according to the decision you reach.  In order to

answer the special verdict forms " yes," you must unanimously be satisfied beyond
a reasonable doubt that " yes" is the correct answer.   If you have a reasonable

doubt as to the question, you must answer" no."

Clerk' s Papers at 304 ( Jury Instruction No. 31).

During closing arguments, the State argued that the offenses occurred sometime during

the charged time period and explained that the exact dates were not necessary because it was

clear that the acts occurred " all the time."  11 VRP at 1822.  Randall' s counsel generally denied

all allegations and argued that ( 1) HT and VN had picked Randall as an easy target to unfairly

blame when their drug and alcohol use was revealed; and ( 2) HT and VN lacked credibility

because their testimony lacked detail, they lied to their parents and police, and their memories

were impaired from alcohol and drug use.  Randall' s counsel also pointed out inconsistencies

between HT' s and VN' s testimony and the testimony from other witnesses and claimed that

Randall was innocent and simply a lonely man who reached out to kids because he wanted to

help them.

The jury acquitted Randall of the rape charges but found him guilty of two counts of

involving a minor in a drug transaction, one count for each victim, and two counts of unlawful

delivery of a controlled substance with sexual motivation, one count for each victim.  Randall

appeals.

ANALYSIS

I. UNANIMOUS VERDICTS

First, Randall contends that the trial court violated his right to a unanimous verdict

because the trial court did not give a Petrich instruction and the failure to do so was not-

5
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We presume that the trial court' s failure to give a Petrich instruction when needed is

prejudicial.  State v. Bobenhouse, 166 Wn.2d 881, 893, 214 P. 3d 907 ( 2009); State v. Coleman,

159 Wn.2d 509, 512, 150 P. 3d 1126 ( 2007).  In multiple acts cases, " when the State fails to elect

which incident it relies upon for the conviction or the trial court fails to instruct the jury that all

jurors must agree that the same underlying criminal act has been proved beyond a reasonable

doubt," we will find this error harmless " only if no rational trier of fact could have entertained a

reasonable doubt that each incident established the crime beyond a reasonable doubt."  Kitchen,

110 Wn.2d at 405- 06.

The State argues that this case is similar to Bobenhouse,  166 Wn.2d 881; State v.

Camarillo, 115 Wn.2d 60, 794 P. 2d 850 ( 1990); and State v. Allen, 57 Wn. App. 134, 139, 787

P. 2d 566 ( 1990), where the courts held that the lack of a unanimity instruction was harmless.  In

these cases, the State charged the defendants with one count of the alleged crimes and the

victims testified that several incidents occurred, each one of which could have supported the one

count charged.  Bobenhouse, 166 Wn.2d at 893- 94; Camarillo, 115 Wn.2d at 70; Allen, 57 Wn.

App. at 139.
5 At trial, the defendants offered general denials and presented no evidence on

which the jury could discriminate among incidents.  Bobenhouse, 166 Wn.2d at 895; Camarillo,

115 Wn.2d at 72; Allen, 57 Wn. App. at 139.  These courts determined that sufficient evidence

established that the acts occurred and the lack of the unanimity instruction was harmless.

Bobenhouse, 166 Wn.2d at 895; Camarillo, 115 Wn.2d at 72; Allen, 57 Wn. App. at 139.

5 Allen was actually charged with three counts of indecent liberties involving two victims, but
only argued that the unanimity instruction should have been given for one of the counts; thus the
analysis focused on the one count. Allen, 57 Wn. App. at 137.

7
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arguments, told the jury to ignore CV' s contradiction and convict anyway.
6

Coleman, 159

Wn.2d at 515.

The Supreme Court held that the failure to give a unanimity instruction was not harmless

in that situation, explaining that

a] n election or unanimity instruction may not be required in a multiple act case if
there is no controverted evidence.  Camarillo, 115 Wn.2d 60, 794 P. 2d' 850.  But

the case before us is not one lacking controverted evidence; e. g., a case in which a
witness says off-handedly that abuse occurred in five different instances but
describes with particularity only one instance.  The focus of a trial, at least for

jurors, potentially changes once evidence is introduced of separate identifiable
incidents.

Coleman, 159 Wn.2d at 514.  The Supreme Court concluded that because the incident at the

movie was a focus at trial and because CV did not provide evidence of any other instances with

particularity, rational jurors could disagree about whether molestation occurred at the movie

specifically and it was prejudicial error to omit the Petrich instruction.  Coleman, 159 Wn.2d at

515.

But unlike in Coleman, here there was no contradictory evidence of a specific incident.

And there were no separate identifiable incidents among which the jury could distinguish.  HT

and VN did not describe any one incident with particularity.  Thus, Randall' s jury considered the

totality of the evidence of several incidents to ascertain whether there was proof beyond a

reasonable doubt to substantiate guilt because of the acts constituting one incident and also to

believe that if one happened, then all must have happened."   Camarillo,  115 Wn.2d at 71.

6 Here, HT and VN' s stories changed between the initial questioning by parents and the police
and their testimony at trial.   But HT and VN also explained the reason why their testimony
changed—their fear of Randall and his goons. And when the girls testified at trial, their testimony

was not contradictory.

9
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Thomas, 150 Wn.2d 821, 874- 75, 83 P. 3d 970 ( 2004), aff'd, 166 Wn.2d 380, 208 P. 3d 1107

2009).

An allegation of sexual motivation requires the State to prove that sexual gratification

was among the defendant' s purposes in committing the charged offense.  State v. Thompson, 169

Wn. App. 436, 476, 290 P. 3d 996 ( 2012), review denied, 176 Wn.2d 1023 ( 2013) ( citing RCW

9. 94A.030( 47)).   The State must present "' evidence of identifiable conduct by the defendant

while committing the offense which proves beyond a reasonable doubt the offense was

committed for the purpose of sexual gratification.'"  Thompson, 169 Wn. App. at 476 ( quoting

State v. Halstien, 122 Wn.2d 109, 120, 857 P. 2d 270 ( 1993)).  Evidence of sexual motivation is

not limited to criminal sexual contact.  Halstien, 122 Wn.2d at 121.  In fact, the Supreme Court

has explained, " Reading in a requirement of sexual contact would undermine the purpose of the

statute, which was enacted to fill a perceived gap in the criminal code not covered by existing

sex offense crimes." Halstien, 122 Wn.2d at 121.

HT' s and VN' s testimony provided sufficient evidence to support the jury' s finding that
I

Randall delivered controlled substances to them for the purpose of his sexual gratification.  The

jury heard testimony describing Randall' s relationship with the victims.  Randall exploited HT' s

and VN' s low self-esteem by encouraging them to believe that selling marijuana for him would

improve their social status among their peers.   Randall wanted HT and VN to rely on him

emotionally and always call him if they needed anything.   The records of the phone calls

between Randall and HT and VN spanned through all hours of the night and day over the

8 The jury found sexual motivation for the unlawful delivery convictions but not for the
involving a minor in drug transaction charges.

11
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III. INCONSISTENT VERDICTS

Randall next argues that the jury' s sexual motivation finding and simultaneous rape

acquittals created inconsistent verdicts and these inconsistent verdicts also show a lack of a

unanimous verdict. We disagree.

Inconsistent verdicts . . . present a situation where " error" in the sense that the jury has

not followed the court' s instructions, most certainly has occurred.'  State v. Goins, 113 Wn.  •

App. 723, 730, 54 P. 3d 723 ( 2002), aff'd, 151 Wn.2d 728, 92 P. 3d 181 ( 2004) ( quoting United

States v. Powell, 469 U.S. 57, 65, 105 S. Ct. 471 83 L. Ed. 2d 461 ( 1984)).  But ""[ w]here the

jury' s verdict is supported by sufficient evidence from which it could rationally find the

defendant guilty beyond a reasonable doubt, we will not reverse on grounds that the guilty

verdict is inconsistent with an acquittal on another. count."   Goins,  113 Wn. App. at 734

alteration in original) (quoting State v. Ng, 110 Wn.2d 32, 48, 750 P. 2d 632 ( 1988)).

Here, Randall' s jury was instructed that to convict of third degree child rape it must find

that he had " sexual intercourse with a child who is at least fourteen years old but less than

sixteen years old, who is not married to the person, and who is [ at] least forty-eight months

younger than the person."  2 CP at 278 ( Jury Instruction No. 6).  The trial court defined " sexual

intercourse" as " that the sexual organ of the male entered and penetrated the sexual organ of the

female and occurs upon any penetration, however slight[,] or any act of sexual contact between

persons involving the sex organs of one person and the mouth or anus of another."  2 CP at 283

Jury Instruction No. 11).  The trial court also instructed the jury that" sexual motivation" means

one of the purposes for which the defendant committed the crime was for the purpose of his or

her sexual gratification." 2 CP at 296 ( Jury Instruction No. 24).

13
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for review.
10

V.  SPECIAL VERDICT INSTRUCTION

Randall argues that the trial court gave an erroneous special verdict jury instruction that

required the jury to be unanimous to answer " no" on the special verdict forms.  Br. of Appellant

at 23. We disagree.

The challenged jury instruction read:

You will also be furnished with two special verdict forms for the crimes

charged in Counts VII and VIII.   If you find the defendant not guilty of these
crimes, do not use the special verdict forms.  If you find the defendant guilty, you
will then use the corresponding special verdict form or forms and fill in the blank
with the answer " yes" or " no" according to the decision you reach.  In order to

answer the special verdict forms " yes," you must unanimously be satisfied beyond
a reasonable doubt that " yes" is the correct answer.   If you have a reasonable

doubt as to the question, you must answer" no."

CP at 304 ( Jury Instruction No. 31).

We review alleged errors of law in jury instructions de novo.  Boeing Co. v. Key, 101

Wn. App. 629, 632, 5 P. 3d 16, review denied, 142 Wn.2d 1017 ( 2001).  Randall' s contention

regarding this jury instruction is untenable because it relies on the special verdict instruction

10 Also, in his SAG, Randall asserts that his right to be free from double jeopardy was violated
when ( 1) the trial court admitted evidence that was also used in a Tacoma Municipal Court
misdemeanor prosecution, ( 2) the trial court admitted evidence seized incident to arrest, ( 3) the

State used evidence against him for a misdemeanor in municipal court and in this case, ( 4) the

State charged him with multiple counts of involving a minor in a drug transaction without
establishing specific and different places and times, and ( 5) the State failed to seek trial on all

i drug charges at the same time.  Randall' s arguments relating to the Tacoma Municipal Court
cases depend on matters outside the record; thus we cannot address them on direct appeal.  State
v. McFarland, 127 Wn.2d 322, 335, 899 P. 2d 1251 ( 1995).  And, although RAP 10. 10 does not

require Randall to refer to the record or to cite applicable authority in his SAG, he is required to
inform us of the " nature and occurrence of alleged errors."  RAP 10. 10( c).  Randall' s remaining

assertions regarding double jeopardy are too vague to allow this court to identify the issues; thus,
we do not further consider them.
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intoxicated and not a competent witness.  The mother did not return later to testify as instructed.

The court ruled that a missing witness instruction was not proper.  We agree.

HT' s and VN' s parents were not peculiarly available to either party and their testimony

would not have been of fundamental importance because they did not have independent

knowledge of their daughters'  interactions with Randall.   Montgomery,  163 Wn.2d 598- 99.

Moreover, there is no evidence that the State failed to call the witness because the witness' s

testimony would be damaging.  We hold the trial court did not err by failing to give a missing

witness instruction.

B. Arresting Officer

Randall further asserts that the arresting officer should have testified at the CrR 3. 5 and

3. 6 hearing about the search of Randall' s car.  Because this claimed error was not raised in the

trial court, we decline to address it.   Thus, Randall did not preserve for appeal any error

regarding the arresting officer; in addition, Randall' s assertion is too vague for us to address.

RAP 2. 5( a); RAP 10. 10.

C. Jail Interview

Randall next asserts that the trial court erred by admitting into evidence his jail interview

with Detective Reopelle.   Randall claims that the jail interview violated his right to counsel

because at the time of the interview, he was in custody on misdemeanor marijuana charges

following his arrest for a traffic incident.    Randall explains that he was waiting for his

misdemeanor arraignment when Detective Reopelle pulled him out of the line and took him back

to the jail for the interview.   According to Randall, this action violated his right to counsel

17
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149 P. 3d 646 ( 2006), cert. denied, 551 U.S. 1137 ( 2007).  Randall fails to meet this heightened

burden.

Additionally, Randall asserts that the trial court erroneously denied a mistrial based on

opinion testimony from Detective Reopelle and HT and that the State committed misconduct by

eliciting that testimony.  Although RAP 10. 10 does not require Randall to refer to the record or

cite applicable authority; he is required to inform us of the " nature and occurrence of alleged

errors."  RAP 10. 10( c).  His prosecutorial misconduct claims are too vague and the record does

not support them; thus, we cannot address them.

E. Remaining Claims

Randall makes several claims that we are also unable to review on direct appeal because

they rely on matters outside this court' s record.  McFarland, 127 Wn.2d at 335.  First, Randall

asserts that his right to be present at trial was violated during jury deliberations when his counsel

and the prosecutor were called into court and he was not present.   He concedes this claim

involves matters outside the record.

Next, Randall claims that the appellate record is incomplete because the transcripts he

received do not include any reports of proceedings from the time of his arrest in June 2008 until

November 2009.  Randall is correct, the first VRP transcripts in our record is from November

2009.  But because we lack an adequate record to know what happened before November 2009,

we are unable to address this issue on direct appeal. McFarland, 127 Wn.2d at 335.

Also, Randall makes several claims for the first time on appeal.  We will not review an

issue raised for the first time on appeal unless the claimed error is a manifest error affecting a

constitutional right.  RAP 2.5( a)( 3).  First, Randall asserts a CrR 3. 3 speedy trial right violation,

19
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HT' s pediatrician when trial was scheduled about a week later.  The court denied the motion to

dismiss but granted Randall a continuance and ordered that the State work with Randall to make

those witnesses available.  Because the State provided Randall with the e- mail in August 2010,

several months before his January 2011 trial, he cannot show that he was prejudiced and his

claim that the State did not timely provide it fails.  Strickler v. Greene, 527 U.S. 263, 280, 119 S.

Ct. 1936, 144 L. Ed. 2d 286 ( 1999) ( holding that to establish a Brady violation, the defendant

must show ( 1) the evidence was favorable to the defendant,  ( 2) the State suppressed the

evidence, and ( 3) the suppression prejudiced the defendant).  And our record does not indicate

any further discussion about the State making the witnesses available thus we are also unable to

address this claim.

We affirm.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

A
Johanson, A.Q. J.

We concur:

L    
Snt, J.

c
lB.gen, J.

I
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claiming that he was in jail for approximately two- and-a-half years before his trial started.  SAG

at 15- 19.  But violations of CrR 3. 3 are not constitutionally based and cannot be raised for the

first time on appeal. State v. Smith, 104 Wn.2d 497, 508, 707 P. 2d 1306 ( 1985).

Next, Randall asserts that the trial court erred by admitting under ER 404(b) trace

evidence of marijuana found in his backpack.   Evidentiary errors are not of constitutional

magnitude and because Randall did not object to the evidence' s admission at trial, we will not

review it on appeal. State v. Jackson, 102 Wn.2d 689, 695, 689 P.2d 76 ( 1984).

Finally, Randall claims that the trial court should have found that the State engaged in

Brady12

and discovery violations because the State failed to make witnesses available for defense

interviews, the State failed to disclose an e- mail from HT' s pediatrician, and the trial court failed

to disclose in-camera review of counseling records.  In reviewing a Brady challenge, on direct

review, we can consider only matters demonstrated by the trial record.  McFarland, 127 Wn.2d

at 335.  An appellant has the burden of perfecting the record so that this court has before it all the

evidence relevant to the issues on appeal.   RAP 9. 1( a), 9. 6( a).   In November 2009, Randall

moved to compel production of the counseling records for in camera review.  The court granted

the motion for in camera review.  Our record does not show any further discussion about these

counseling records thus we are unable to address Randall' s claims because the record is not

complete enough to allow review of the claimed error. RAP 9. 1( a), 9. 6( a).

Similarly, in August 2010, Randall moved to dismiss all charges based in part on the

State' s alleged failure to make the witness available and its recent disclosure of the email from

12
Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 ( 1963).
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because it was obvious that Detective Reopelle did not want Randall to be assigned counsel

before the interview.'
1

But, Randall does not explain how the trial court erred.  Instead, he asserts that he had

appointed counsel before the interview with Detective Reopelle, citOg municipal court records.

SAG at 40.   Because Randall bases this assertion on matters outside our record, we cannot

consider it on direct appeal. State v. McFarland, 127 Wn.2d 322, 335;: 899 P. 2d 1251 ( 1995).

D. Prosecutorial Misconduct

Next, Randall asserts that the State committed prosecutorial misconduct by filing an

amended information that added charges more than 18 months after his original indictment.  At

trial,  Randall expressly waived any objection to the amendment on the record.    When a

defendant fails to object at trial to alleged prosecutorial misconduct, he waives any error on

appeal unless he can show that the misconduct was so flagrant or ill intentioned that the trial

court could not have cured the error by instructing the jury. State v. Weber, 159 Wn.2d 252, 270,

11
This issue was raised during Randall' s CrR 3. 5 and 3. 6 motions.  His trial counsel explained

that Detective Reopelle was the lead detective on the rape charges but Detective Reopelle had
not yet filed the rape charges on the day Randall was scheduled to be arraigned on the
misdemeanor possession charges.   At the motion hearing,  Randall asserted that Detective
Reopelle and the prosecutor' s office had violated his right to counsel because they wrongfully
postponed Randall' s misdemeanor arraignment so that Detective Reopelle could interview him
before he was arraigned.  In response, the State argued that Randall could not show evidence of

any conspiracy to deprive him of his rights, that Randall was properly read his Miranda warnings
before the interview,  that his statements were voluntary,  and that Detective Reopelle

discontinued the interview as soon as Randall invoked his rights.  Miranda v. Arizona, 384 U. S.
436, 86 S. Ct. 1062, 16 L. Ed. 2d 694 ( 1966).

The trial court denied Randall' s motion to suppress his interview with Detective
Reopelle,  characterizing the issue as not involving Miranda rights but,  instead,  involving
whether the sequencing of events justified a suppression order.  The trial court ruled there was no
evidence of a conspiracy between Detective Reopelle and the prosecutor' s office to circumvent
Randall' s right to counsel.

18
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given in State v. Bashaw, 169 Wn.2d 133, 145, 234 P. 3d 195 ( 2010), and later rejected in State v.

Guzman Nunez, 174 Wn.2d 707, 709- 10, 285 P. 3d 21 ( 2012).  In Nunez, our Supreme Court

overruled Bashaw' s nonunanimity rule, concluding it " conflicts with statutory authority, causes

needless confusion, does not serve the policies that gave rise to it, and frustrates the purpose of

jury unanimity."  Nunez, 174 Wn.2d at 709- 10.  Applying Nunez, we hold that the trial court

properly instructed the jury regarding the special verdict.

VI. SAG ISSUES

A.  Missing Witnesses

In his pro se SAG, Randall asserts that the trial court erred by failing to give his proposed

missing witness instruction based on the absence of HT' s and VN' s parents.  We disagree.

We review the adequacy of jury instructions de novo.  State v. Pirtle, 127 Wn.2d 628,

656, 904 P. 2d 245 ( 1995), cert. denied, 518 U.S. 1026 ( 1996).  A missing witness instruction is

proper when ( 1) the witness is peculiarly available to the party; ( 2) the testimony relates to an

issue of fundamental importance as contrasted to a trivial or unimportant issue; and ( 3) the

circumstances establish,  as a matter of reasonable probability,  that the party would not

knowingly fail to call the witness in question unless the witness' s testimony would be damaging.

State v. Montgomery, 163 Wn.2d 577, 598- 99, 183 P. 3d 267 ( 2008).

At trial,  Randall asked for a missing witness instruction.    The State opposed the

instruction as unnecessary under the Montgomery test.   The State explained that Randall' s

counsel had interviewed the witnesses, knew where to find them, and could have subpoenaed

them as well.  The State called one of the mothers to testify, but the court determined she was

16
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We hold that acquittals on the rape charges were not inconsistent with a guilty finding for

sexual motivation because sexual motivation did not require the jury to find that sexual

intercourse occurred.  Instead, the jury had to agree only that Randall' s acts were committed, at

least in part, for sexual gratification purposes.  The jury could reasonably believe that Randall

delivered a controlled substance for his sexual gratification while also simultaneously believing.

sexual intercourse did not occur; therefore, the verdicts were consistent.

IV. DOUBLE JEOPARDY

Randall further argues the State' s failure to allege specific incidents violated his right to

be free from double jeopardy because the State may be able to bring further prosecutions for the

same acts. We disagree.

We review double jeopardy claims de novo.  State v. Kelley, 168 Wn.2d 72, 76, 226 P. 3d

773 ( 2010).  " The United States Constitution provides that a person may not be subject ` for the

same offense to be twice put in jeopardy of life or limb.'  State v. Chouap, 170 Wn. App. 114,

122,  285 P. 3d 138  ( 2012)  ( quoting U.S.  CONST.  amend.  V).    Similarly,  the Washington

Constitution provides that a person may not be put in jeopardy twice for the same offense.

Chouap, 170 Wn. App. at 122 ( quoting WASH. CONST. art. I, § 9).  Randall does not argue that

he has twice been put in jeopardy for the same offense.  Instead, he argues that at some time in

the future he may twice be put in jeopardy. We reject his argument as hypothetical and not-ripe

14
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charged period of time and Randall withheld marijuana whenever HT or VN upset him.  5 VRP

at 799- 801.  Further, Randall gave HT and VN nicknames of" Mama" and " Little Mama" and

made them call him " Papa," while the other high school kids all called him " House" and " Weed

Man."  4 VRP 665, 5 VRP at 733, 837.  This is circumstantial evidence that he considered and

treated HT and VN as his girlfriends.

Randall conditioned HT and VN' s participation in his marijuana selling business on the

performance of sexualized loyalty tests, and he bragged to another high school student that he

had sex with both HT and VN.  These loyalty tests included talking about themselves while

naked, kissing him, and taking their shirts off for him.  After the girls passed Randall' s sexual

loyalty tests, he allowed them to sell marijuana for him, and in return,  Randall delivered

marijuana to them for their own use.  The jury could have reasonably believed that the evidence

demonstrated that Randall treated HT and VN as girlfriends, that he gave the girls marijuana in

part because he wanted them to perform sexual acts, and that he received sexual gratification

from their sexual acts.  Taking the evidence in the light most favorable to the State, we hold that

the jury could reasonably conclude that Randall delivered marijuana to HT and VN for the

purpose of his sexual gratification, and that the State presented sufficient evidence for the jury to

find that Randall unlawfully delivered controlled substances to HT and VN with sexual

motivation.9 Rose, 175 Wn.2d at 14.

9
Randall raises further sufficiency claims in his SAG.  Since we have adequately addressed this

issue as raised by Randall' s appellate counsel, wedo not review it again in the SAG context. See_
RAP 10. 10( a). 

12
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Randall' s jury determined that there was such proof.  We hold that the trial court' s failure to give

a unanimity instruction was harmless.'

II. SUFFICIENT EVIDENCE OF SEXUAL MOTIVATION

Randall next argues that the State presented insufficient evidence to support the jury' s

sexual motivation findings related to the unlawful delivery to a minor convictions.
8

Concluding

that sufficient evidence supports the jury' s sexual motivation findings when viewed in the light

most favorable to the State, we reject this argument.

Evidence is sufficient to support a guilty finding if, "after viewing the evidence in the

light most favorable to the State, a rational trier of fact could find the essential elements of the

crime beyond a reasonable doubt."  State v. Rose, 175 Wn.2d 10, 14, 282 P. 3d 1087 ( 2012).  " A

claim of insufficient evidence admits the truth of the State' s evidence and all inferences that

reasonably can be drawn from that evidence." State v. Caton, 174 Wn.2d 239, 241, 273 P. 3d 980

2012).   We consider circumstantial and direct evidence to be equally reliable.   State v.

Delmarter, 94 Wn.2d 634, 638, 618 P. 2d 99 ( 1980). And we defer to the trier of fact on issues of

conflicting testimony, credibility of witnesses, and the persuasiveness of the evidence.  State v.

7 Randall also argues that HT' s and VN' s general testimonies did not properly support Randall' s
convictions.  But, HT and VN did not describe any one incident with particularity which is why
the failure to give a Petrich instruction was harmless.   Also, Randall argues that the lack of

specificity in his verdict violates his right to appeal because he does not know which allegations
supported the jury' s verdict. He asserts that the jury' s acquittal on the rape charges show that the
jury did not find all of the witnesses' testimony entirely credible and that we cannot conclude the
jury simply accepted the complaining witnesses' allegations without question.  But, we do not

review a jury' s determination on witness credibility or the weight of the evidence, and Randall' s
verdicts are not contradictory.  State v. Thomas, 150 Wn.2d 821, 874-75, 83 P. 3d 970 ( 2004),

aff'd, 166 Wn.2d 380, 208 P. 3d 1107 ( 2009).

10
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Randall' s case is similar to Bobenhouse, Camarillo, and Allen.  Importantly, the crucial

point in each was that "` proof of the substantially similar incidents relied upon a single witness'

detailed, uncontroverted testimony.'  Camarillo, 115 Wn.2d at 70 ( quoting State v. Camarillo,

54 Wn. App. 821, 828, 776 P. 2d 176 ( 1989)).  Here, the State presented two witnesses' detailed

uncontroverted testimony about the substantially similar incidents.   HT and VN testified that

Randall involved them in his marijuana sales and provided them with marijuana for their own

use every day between March and June 2008.  And, as in Bobenhouse, Camarillo, and Allen,

Randall generally denied the allegations, the main issue at trial was the victims' credibility, and

the jury had no uncontroverted evidence on which to rationally discriminate among incidents.

Bobenhouse, 166 Wn.2d at 895; Camarillo, 115 Wn.2d at 70- 71; Allen, 57 Wn. App. at 139.

Here, the jury' s verdict reflects that it accepted HT' s and VN' s testimony; we will not disturb the

jury' s credibility determinations.  Camarillo, 115 Wn.2d at 71.

Randall relies on Coleman to argue that the error was not harmless.  Coleman, 159 Wn.2d

at 512.  We disagree.  The State charged Coleman with one count of child molestation for each

victim for acts occurring over a period of three years.   Coleman,  159 Wn.2d at 511.   At

Coleman' s trial, a Child Protective Services worker testified that the victim, CV, told her that( 1)

Coleman inappropriately touched her while watching a particular movie on a particular day, and

2) additional touching incidents occurred in Coleman' s house and car.  Coleman, 159 Wn.2d at

514.   Then, CV' s school counselor and the other witness testified that CV told them that

nothing really happened" during the movie.  Coleman, 159 Wn.2d at 514.  And, CV testified

that no touching occurred at the movie.  Coleman, 159 Wn.2d at 514.  But, the State did not

abandon the movie incident even after this contradictory evidence and instead, during closing

8
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harmless.  Specifically, he argues that ( 1) HT' s and VN' s testimony was general in nature and

could not have supported the jury' s verdicts, and ( 2) the State presented insufficient evidence of

unlawful delivery and involving a minor in a drug transaction.  Assuming, without deciding, that

both the unlawful delivery and involving a minor convictions involved multiple acts that

required a Petrich unanimity instruction, 4 we hold that any error in failing to give such

instruction was harmless and that HT' s and VN' s testimony was sufficient to support four

convictions; one unlawful delivery charge per victim and one involving a minor charge per

victim.

To convict a criminal defendant, a unanimous jury must conclude that the criminal act

charged has been committed.   State v. Petrich,  101 Wn.2d 566, 569, 683 P. 2d 173 ( 1984),

modified in part by State v. Kitchen, 110 Wn.2d 403, 405- 06, 756 P. 2d 105 ( 1988).  In cases

where several acts are alleged, any one of which could constitute the crime charged, the jury

must unanimously agree on the' act or incident that constitutes the crime.  Kitchen, 110 Wn.2d at

411; Petrich, 101 Wn.2d at 572.  In such "' multiple acts' cases, Washington law applies the

either or' rule:  '"[ E] ither the State must elect the particular criminal act upon which it will

rely for conviction, or . . . the trial court [ must] instruct the jury that all of them must agree that

the same underlying criminal act has been proven beyond a reasonable doubt.'  State v. Hayes,

81 Wn. App. 425, 430- 31, 914 P. 2d 788, review denied, 130 Wn.2d 1013 ( 1996) ( alteration in

original) (quoting Kitchen, 110 Wn.2d at 411).

4 We move directly to a harmless error analysis because we note some inconsistency between the
State' s concession of error in its brief and its retraction of this concession, at least in part, at oral
argument.  Compare Br. of Resp' t at 22- 23 with Wash. Court of Appeals oral argument, State v.
Randall, No. 41916- 5- II (Jan. 18, 2013) at 18 min., 48 sec.- 23 min., 20 sec. ( on file with court).

6
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dates for the offenses, stating that the offenses had occurred between March 1 and June 4, 2008.

Randall acknowledged receipt of the amended information, waived formal reading, waived any

objection to the amendment, and pleaded not guilty.

At trial, HT and VN testified consistently with the facts outlined above and admitted that

they had lied during the initial police interviews, that they had lied to their parents, and that they

could not remember specific dates or times of the events occurring nearly three years earlier.

They testified that they had sold marijuana for Randall for about three months in spring 2008 and

that he had separately raped them each twice.  Randall called one witness, the house manager at

the group home facility where Randall lived at the time of the allegations.  The house manager

testified about the facility in general, that there was always staff onsite who performed room

checks all hours of the day, and that Randall never caused problems for the staff. Randall did not

testify.

Randall proposed a missing witness instruction for HT' s and VN' s parents and a Petrich

unanimity jury instruction related to each charge.  The trial court refused both, reasoning that a

missing witness instruction was unnecessary and that the evidence established a continuing

course of conduct involving an ongoing enterprise with a single objective; thus a Petrich

unanimity instruction was not needed.  Regarding the sexual

motivation3
special verdict, the trial

court instructed the jury:

You will also be furnished with two special verdict forms for the crimes
charged in Counts VII and VIII.   If you find the defendant not guilty of these

crimes, do not use the special verdict forms.  If you find the defendant guilty, you

3 The court defined sexual motivation to mean " that one of the purposes for which the defendant
committed the crime was for the purpose of his or her sexual gratification."  CP at 296 ( Jury
Instruction No. 24).

4
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We hold that ( 1) the failure to give a Petrich instruction was harmless, ( 2) sufficient

evidence supports the jury' s sexual motivation findings,  ( 3)  the jury' s verdicts were not

inconsistent, (4) Randall' s arguments regarding double jeopardy are hypothetical and not ripe for

review, ( 5) the trial court' s special verdict instruction was proper, and ( 6) a missing witness

instruction for the victims' parents was unnecessary.  Randall' s remaining SAG claims are not

preserved for appeal, too vague, or reliant on matters outside the record; therefore we do not

further consider them. Accordingly, we affirm.

FACTS

I. RANDALL' S RELATIONSHIP WITH HT AND VN

In spring 2008, HT and VN2 were 15- year-old female students at Tacoma high schools.

Students, including HT and VN, commonly spent time at a particular bus stop near the school,

smoking cigarettes and marijuana.  Randall, a 40- year-old male known as " House" and " Weed

Man," had a reputation among the students for providing alcohol, marijuana, and transportation.

4 Verbatim, Report of Proceedings ( VRP) at 636- 37, 642, 648, 5 VRP at 733, 8 VRP at 1334.

HT and VN met Randall through friends and started regularly buying marijuana from him.  HT

and VN also desired to be seen with him to gain popularity at school.

From approximately March to early June 2008, Randall picked up HT and VN every day

after school.  They drove around Pierce County selling marijuana out of his car.   But before

Randall permitted HT and VN to sell marijuana, he put them through loyalty tests.  These tests

included talking about themselves while naked, kissing him, and taking their shirts off for him.

Eventually, he required each girl to have sexual intercourse with him.  Randall knew that HT and

2
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A.   Officer Koskovich had retained those items and then

2 placed them into evidence at the police station.

3 Q.   Was the defendant transported to the jail?

4 A.   Yes .

5 Q.   Did you do that or somebody else?

6 A.    I did that,  yes .

7 Q.   And was he booked into the jail?

8 A.   Yes .

9 Q.   Do you know what happened to the vehicle that he was

10 driving?

11 A.    It was left parked.

12 Q.   At the area where you stopped him?

13 A.   Right .    Off of North 11th and Pearl .

14 Q.   Okay.    Do you know if it was secured,   like,   the doors

15 locked or anything or do you remember?

16 A.    It ' s common practice to lock the vehicle and I 'm quite

17 certain that I did.     I don' t specifically recall locking its      -

18 .       door.

19 Q.   Okay.    Did you have anything further to do with the

20 defendant after booking him into the Pierce County Jail?

21 A.    I completed the police report and that was the extent

22 of my involvement .

23 Q.   Did you participate at all in the rape investigation

24 involving the defendant?

25 A.   No.

STATE OF WASHINGTON v.  JEFFREY LAMONT RANDALL  -  Testimony
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1 Q .   And just to clarify this,   the night of the traffic stop

2 when the defendant ' s vehicle was searched,   did you say the

3 trunk was not opened at all?

4 A.   Correct .

5 Q .   Okay.

6 MR.   SANCHEZ :    No further questions,   Your Honor.

7 THE COURT :     Cross?

8 MS .   PIERSON:    Thank you.

9 CROSS- EXAMINATION

10 BY MS .  PIERSON:

11 Q.   Good afternoon,  Officer Chell .

12 A.   Hello.

13 Q.    I guess you' ve heard that I thought you' d been promoted

14 or made the move from desk to detective?

15 A.   Right .

16 Q.   Nice to see you again.

17 Can you describe this green light that you saw?

18 A.    It was an illuminated green bulb within the front

19 passenger lighting assembly on the vehicle .     In that lighting

20 assembly where,   like,   a turn signal and marker light would be

21 typically housed.

22 Q,   And how bright was it?

23 A.   Bright enough to be seen.     I didn' t have any way of

24 measuring it .

25 Q .   That was the only fault or problem you could find with
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1 A.    Yes .

2 Q.    Okay.    That was your understanding of what he was going

3 to court for that day?

A.   You know,   I don ' t recall if he had been  --  if he was

5 being charged on the rape charges then or not .  • But now that

6 I rethink it,   I do believe  --  I do believe he was being

7 charged with the child rape case .

8 Q .   Had that search warrant already been executed at the

9 point that you talked to him?

10 A.   Yes .

11 Q .   Both of them for the car and the house?

12 A.   Yes .

13 Q.   Okay.    Is that uncommon or is it standard investigatory

14 procedure if you know someone is in custody on something else

15 to try to interview them even before they go to court

16 necessarily?

17 A.    It ' s a common practice.

18 Q.   Okay.    When you contacted the defendant in the  --  well ,

19 did you say it was an interview room or the booking room of

20 the jail?

21 A.   Yeah,   it ' s a holding cell basically that the jail uses

22 as an interview- type room if we need to. talk to somebody in

23 custody.

24 Q .    Okay.    Did you let him know why you were there?

25 A.   Yes,   I did.
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1 Q.   What did you tell him?

2 A.    I told him that it was a separate issue from what he

3 had originally been arrested and booked into jail on,

4 referring to the traffic stop .

5 Q.   Okay.

6 A.   And I told him that it was involving his relationship

7 with Holly Tharp and Victoria Newell .   And I also informed

8 him that the allegations involved sex.

9 Q .   Okay.    Did. you then 'advise him of his Miranda warnings?

10 A.   Yes,   I did.

11 Q .   Did you do so after you told him why you were there but

12 before you asked him anything?

13 A.   Yes .

14 Q.   And did you advise him of the warnings from memory or

15 did you use a preprinted form?

16 A.    I used a preprinted Tacoma Police Department form• and I

17 read directly from that form.

18 MS .   PIERSON:    Wait a second.    Can I see that?

19 MS .   SANCHEZ :    Sure .

20 MS .   PIERSON:    Okay.     I ' m going to get a copy made .

21 MS.   SANCHEZ:    You have one.

22 MR.   PIERSON:    Oh,   that ' s his .    Thank you.

23 MS .   SANCHEZ :    Your Honor,   I 'm sorry,   I photocopied

24 •      the wrong rights form.    The one that I had marked was for

25 another witness .    Would it be possible to mark a new number

STATE OF WASHINGTON v.  JEFFREY LAMONT RANDALL  -  Testimony



December 1,  2010 Trial  -  3 . 5/ 3 . 6 Hearings Vol.  1 of 11 57

1 THE JUDICIAL ASSISTANT:    Yes .

2 THE COURT:    That ' s fine .    Let ' s go ahead and do

3 that.

4 Ms .   Pierson,   how long do you think cross- examination

5'       will take?    In other words,  what I was hoping to be able to

6 do is to get through the detective ' s testimony so that at the

7 very least we don' t have to call anyone back live and that if

8 we have to recess till tomorrow morning we ' re doing so only

9     .  for the purpose of legal argument .

10 MS .   PIERSON:     I 'm guessing about half an hour.

11 THE COURT:    All right.    Well ,   let ' s see how far we

12 get and see how long it takes to take the verdict .     It may be

13 that we can continue after we take the verdict .

14 MS .   PIERSON:     Thank you.    Now I forget where I was .

15 THE COURT:     I 'm sorry.

16 MS .   PIERSON:    No,   it ' s fine .

17 THE COURT:     I could probably refresh your memory.

18 MS .   PIERSON:    No,  no,  no,   let me just think about

19 this .

20 THE COURT:    Okay.    Go ahead.

21 BY MS .  PIERSON:

22 Q.   You ' re the lead detective,  how did you know where the

23 car was?

24 A.   After finding out that he had been booked into jail ,   I

25 researched the associated case number.
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1 Q.   And when you researched the associated case number,   you

2 also saw that he had been charged in Tacoma Municipal Court

3 with unlawful possession of drug paraphernalia and

4 misdemeanor possession of marijuana;   is that correct?

5 A.   Yes .

6 Q .   And did you see that there was an arraignment date

7 scheduled for that?

8 A.   No.

9 Q.   The arraignment date having been scheduled for

10 June 17th,  which would be normal in the course after an

11 arrest the day before,  but that was postponed till June 18th.

12 Can you tell us anything about your knowledge of why that was

13 postponed,   the date?

14 A.   No,   Im not sure I know the reason why the traffic or

15 marijuana was postponed.

16 Q .   All right .    Well,   let me ask you about the in- custody

17 arraignment on this particular case,   the four counts of child

18 rape that was originally scheduled for June 19th.    Tell us

19 the extent of your knowledge about why that arraignment was

20 postponed.

21 A.   After we had served the search warrant and had found

22 out that he was in custody,   I called the Prosecutor ' s Office

23 and notified them of  --  they had  - -  I had kept them up to

24 date on the case,   and so I had called the Prosecutor' s Office

25 and asked them,  not necessarily for permission,  but I wanted
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them to be aware that I wanted to interview Mr.  Randall

2 before he was arraigned.    And so I arranged for that through

3 the Pierce County Jail .

4 Q.   What time did you serve the search warrant?

5 A.   Approximately 11 : 30 .

6 Q.    In the a . m. ?

7 A.   Yes .

8 Q.   What time did you go up to the jail?

9 A.    I got to the jail that afternoon,   I ' m not sure exactly

10 what the time would be,   sometime after lunch.

11 Q .   So by that time your investigation,  you previously

12 testified,  had basically finished;  is that correct?    An

13 interview with the defendant would have been, - so to speak,

14 icing on the cake?

15 A.   No,   I wouldn' t say that it was finished,   I would say

16 that I had enough probable cause to get my search warrant,   I

17 had enough to arrest Mr.  Randall,  but I wouldn ' t say that it

18 was finished.

19 Q.   Okay.     You were assigned this case on May 13 ,   2008 ,

20 correct?

21 A.    I don' t know the exact date but I ' ll trust you.

22 Q.   On May 26,   2008,  you did some considerable

23 investigation including going to the Tharp residence where

24 you spoke with the parents and also with Holly;   is that

25 correct?
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A.   No,   the Tharps met me down at the police station.

2 Q.   Okay.     Sorry,  my misinterpretation.     But you

3 interviewed the parents and you interviewed Holly;   is that

correct?

5 A.  . Yes .

6 Q.   And you asked her about the allegations and she

7 initially  --  at the time she was denying it;   is that correct?

8 A.   Correct .

9 MS .   SANCHEZ :    Your Honor,   at this point,  again,   same

10 objection as before.     I don' t think its proper to go into

it the details of the investigation,   its attached to his

12 affidavit .   . I ' m not sure how its relevant to this particular

13 motion.

14 MS .   PIERSON:     I have several points I need to cover     •

15 on  --

15 THE COURT:    Yeah,   I ' m  --

17 MS .   PIERSON:     --  date,   Your Honor.

18 THE COURT:     --  a little confused about this far back

19 and the relevance .

20 BY MS .   PIERSON:

21 Q.   June 5th,   2008,  you attended the forensic interviews of

22 the two girls ;   is that correct?

23 A.   Yes .

24 Q.   And during that interview Holly described the car as a

25 red Honda with a broken trunk;   is that correct?
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i MS .   PIERSON:    Correct .

2 THE COURT:    Am I right?

3 MS .   PIERSON:    Correct .

4 THE COURT:    The third motion is defendant ' s motion

5 to dismiss based on Criminal Rule 8 . 3 ,  due process,   speedy

6 trial rights,   and there was much talk in the briefing of an

7 E- mail of Dr.   Struthers dated January 6th,  with potentially

8 exculpatory information.    A continuance of the trial was

9 granted at that point and so,   again,   I wrote the 'note to

10 myself,   does this moot the issue?

11 MS .   PIERSON:    And that  --  you know,   that ' s the

12 problem with the continuance;   in fact,  we couldn' t get a

13 courtroom before defense counsel took them off .     I kept my

14 investigator working and she was able to interview the

15 doctor.

16 THE - COURT:    All right .

17 MS .   SANCHEZ :     It ' s my understanding also that that

18 particular motion was denied by the Court that heard it on

19 August 27th of 2010 and a journal entry was made.

20 MS.   PIERSON:    We may have argued that in CDPJ

21 because in CDPJ I was arguing that and giving me the chance

22 to interview the State ' s witnesses  --

23 THE COURT:    Then that comes really down to the

24 defendant ' s motion to suppress under 3 . 6 and exclude,

25 perhaps,   evidence  --
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1 MS .   PIERSON:    Right .

2 THE COURT.     --  physical evidence,  but also

3      • potentially exclude some statements that were made by

a Mr.  Randall .    And having heard now the testimony of the two

5 officers,  or the one officer and the one detective,   I presume

6 that were going to be mixing a little bit the issues of 3 . 5

7 and 3 . 6 .    Ms .   Pierson is shaking her head and Ms .   Sanchez is

8 saying yes .

9 MS .   PIERSON:    No,  because the State  --  my error

10 thinking that Eric Chell is a detective,   he ' s not .    We heard

11 his testimony,   no pretext,   the pretext goes away.    That

12 leaves us with the Arizona v.  Gant issue however,   but the

13 State has something to say about that .   

14 THE COURT :     Conceded  --

15 MS .   SANCHEZ :    Correct .

16 THE COURT:     --  in the briefing.

17 MS .   SANCHEZ Right .    And I want to make it clear

18 that there are kind of two separate categories of statements

19 and there ' s two separate categories of evidence the defense

20 has raised.    Regarding the stop,  the evidence that was seized

21 is incident to his arrest,   so only in the interior

22 compartment of the vehicle and the statements that he made to

23 Officers Chell or Koskovich.     I 'm conceding that those would

24 not come in.     Those were all suppressed or they would be at

25 this point under Gant,  but he also pled guilty in Tad Muni to
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1 Q.    Is that also the usual common practice of other

2 officers and detectives of the Tacoma Police Department?

3 A.   Yes,   it is .

4 Q .    Okay.    And is that the case even though charges have

5 already been,  you know,  brought and there just haven' t been a

6 formal appearance in court?

7 A.    Is that  --  is that the common practice?

8 Q.   Yeah,   the information has been written up and prepared,

9 but you still want to do that even though the charge has been

10 decided upon?

11 A.   Yes .

12 Q.   Okay.    And so how often would you say that that

13 arraignment is postponed so that you can attempt this

14 interview?

15 A.   You mean in general?

16 Q.   Uh- huh.

17 A.    I mean,   on all cases?

18 Q.   Uh- huh.

19 A.    I would say it happens quite often.

20 Q.   And why is that?

21 A.    So that we have an opportunity to interview the

22 defendant .

23 Q.    Okay.     So you and Detective Yglesias actually came to

24 the fifth floor to the CD courts where the arraignment was;

25 is that correct?

STATE OF WASHINGTON v.  JEFFREY LAMONT RANDALL  -  Testimony



December 16,  2010 Trial  -  3 . 5% 3 .

66
Hearings Vol.  3 of 11 154

1 A.   Correct .

2 Q.   And your purpose in doing that was to see if there was

3 a way that you could interview Mr.  Randall before he appeared

4 in front of the judge;   is that correct?

5 A.   Correct ,

6 Q.   And so you contacted staff from the Pierce County Jail,

7 Department of Corrections staff;  is that correct?

8 A.   Yes .

Q.   To let them know that you wanted to interview

10 Mr.  Randall ;   is that correct?

11 A.   Yes .

12 Q.   And when you contacted them,   did you do so through the

13 door opening from the courtroom itself or from what we always

14 call the pit area where the lawyers are?

15 A.   Right .     I was in the pit area.    However,   like I was

16 trying to describe earlier,   when had arrived down into the

17 booking area where the interview room was that the interview

18 was going to take place,   he had already been moved upstairs

19 or was in the process of being moved upstairs,   I believe .

20 And so the communication with the jail to bring him back down

21 was done on their behalf from somebody down inside the jail

22 and the people that were actually transporting inmates

23 upstairs to the fifth floor.    So I didn' t wave anybody down

24 through the, window and,  you know,  have them come over and

25 talk to me in the pit area.    They were communicating amongst

STATE OF WASHINGTON v.  JEFFREY LAMONT RANDALL  -  Testimony



December 16,  2010 Trial  -  3 . 5/ 3 . 6 Hearings Vol.  1 of 11 155

1 themselves .

2 Q.   Via radio,   I assume?

3 A.    I assume .

4 Q.   So you don' t recall seeing Mr.  Randall sitting in the

5 little waiting area there,   ready to go on the record?

6 A.    I don' t recall seeing him when I was in the pit area.

7 I do remember seeing him when I was taken back  --

8 Q.   Okay.

9 A.    --  into another area.

10 Q.   And what other area was that?

11 A.   You know,   I  --  I  --  I haven' t been up there very often

12 but there is kind of a waiting room back off where the

13 inmates wait before they ' re actually brought into the

14 courtroom itself .    And then I think when I actually went into

15 that area,   that ' s when I saw him in kind of that holding

16 area,   for lack of a better  --

17 Q.   And did you ask the jail staff if you could accompany

18 them on that chain,   follow the chain through the secret

19 passage ways back to the jail?

20 A.    I didn' t ask them that ,   that ' s what they had arranged.

21 Q.   And is that how you got to the jail,   following the

22 chain?

23 A.   Yes .

24 Q.   So you went through the secret passage way,   not out and

25 around?       
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1 A.   Correct .

2 Q.   Okay.     So,   in other words,   you followed several inmates

3 on the chain back to the jail and when they got back to the

4 hooking area where there was an interview room,   Mr.  Randall

5 was broken off the chain and taken to that interview room and

6 that ' s where that took place;  is that correct?

7 A.   Correct .

8 Q.   Do you know  --  what information do you think was given

9 to the Court,   if you know,   about why he wasn' t there?

10 A.    I wasn ' t involved in that .

11 MS .   SANCHEZ :    Your Honor,   I would object .     I know

12 that this is a pretrial hearing,   but I don' t see how

13 Detective Reopelle would have any notion.

14 THE COURT:    He ' s answered the question.     I ' m

15 allowing it to stand.

16 MS .   SANCHEZ:    Okay.

17 BY MS .   PIERSON:

18 Q .   Did Mr.  McCann from the Prosecutor ' s Office know that

19 you had contacted the jail that morning?    I mean,   did you

20 tell him?

21 A.    I believe he did,   yes .

22 Q .   Okay.    And that was okay with him,  he thought that was

23 a good idea?

24 A.    I believe so .

25 Q.   Okay.    Did he do anything or anyone from the
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1 Prosecutor ' s Office,   to your knowledge,   do anything to help

2 facilitate that to happen?

3 A.   Again,   I don' t know exactly what happened on the

4 prosecutor' s end.

5 Q.   Okay.    And after the interview,  did you bring

6 Mr.  McCann up to date?

7 A.    I would assume that I did.     I don' t recall specifically

8 talking to him,  no .

9 Q.   Okay.     So in other words,  you did not speak with any

10 prosecuting attorney on the fifth floor,   correct?

11 A.   No.    In fact,   I don' t think there was any attorneys

12 there .     It was kind of a down period maybe,   and I think there

13 was a defense counsel in there that I sat and talked to for a

14 while .

15 Q.   And you didn' t speak to the Court?

16 A.   No.

17 Q.   Okay.    Did you deliver any message or information to

18 the courtroom either for the purpose of informing the

19 prosecutor who was there to do arraignments,   or the court,

20 court staff,   about Mr.  Randall not being arraigned that

21 afternoon?

22 A.   No,   I didn' t .

23 Q.   Do you have any personal knowledge as to who did?

24 A.   No.

25 Q.   Okay.    But you did see .Mr.  Randall up on the fifth
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1 floor in the CD- 2 area,   holding area,   didn' t you?

2 A.   Yes .

3 Q .   Okay.    And it was because of your request that he was

4 not arraigned that afternoon;   is that correct?

5 A.    In conjunction with the Prosecutor' s Office,  yes .

6 Q .   That was my follow- up question.     So that was  --  the

7 Prosecutor ' s Office thought that was fine,   correct?

8   - A.   We arranged it,   so I 'm assuming they didn' t have an

9 issue with it or none was expressed to me .

10 Q .   And this is not the first time this has happened?

it A.   This was the first time that I 've actually been up

12 there on the fifth floor and had somebody transported back to

13 jail .    However,   that,   as I described earlier,  was because of

14 some type of confusion or miscommunications .    But as far as

15 going down to jail to interview people before their

16 arraignment,   it happens all the time .

17 Q.   Okay.

18 MS.  PIERSON:     Thank you.    Nothing further.

19 THE COURT:    Redirect?

20 MS .   SANCHEZ:     Just briefly,   Your Honor.

21 REDIRECT EXAMINATION

22 BY MS .  SANCHEZ:

23 Q .   Detective,  you testified that it happens often where an

24 arraignment is postponed so that you may speak to  --

25 interview a defendant .     If you can estimate,  how long is a
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1 typical postponement?    For instance,   is it normally a day,

2 two days,   three days?

3 A.    I mean,   it might be till the afternoon,   might be a day,

4 I don ' t know of any set rule there .    And,  you know,   generally

5 it  --  an actual postponement doesn' t need to be made because

6 usually were able to get down there in time where the

7 typical arraignment schedule can be followed.

8 Q.   Right .     Okay.    And I know it ' s been a while but do you

9 remember with any precision what time it was that you came up

10 to the fifth floor?

11 A.    I don' t remember.

12 Q.   Do you remember seeing if court was in session yet,

13 like,   if a judge was on the bench in CD-. 2?

14 A.   I don' t recall .

15 Q.   Okay.

16 MS .   SANCHEZ :    Nothing further,   Your Honor.

17 MS .   PIERSON:     I don' t have anything else.

18 THE COURT:     Thank you.    You may step down.

19 THE WITNESS :     Thank you.

20 MS .   SANCHEZ :    Your Honor,   if I could just have a

21 moment with the detective so I can explain the trial

22 schedule .

23 THE COURT:    Yes .

24 MS .   SANCHEZ :     Thank you.

25 Pause in proceedings . )
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MS .   SANCHEZ :    Thank you,  Your Honor.

2 THE COURT:    All right .     Parties ready to argue this

3 issue?

4 MS .   SANCHEZ :    Yes .

5 MS .   PIERSON:    Yes .     I think its my burden.     It ' s my

6 motion.

7 THE COURT:    Yes .

8 MS .   PIERSON:    And I read the State ' s supplemental

9 response;  the State is correct that I 'm not citing any law.

10 I can' t find anything on this .    And I really appreciate the

11 Court sending us back,   see if you can find anything else,

12 look for other jurisdictions,   look for all of that .    The

13 closest I think any of us could find,   I don' t mean to speak

14 for Ms .   Sanchez,   is the  --  and I 'm going to mispronounce

15 this,   the  --

16 THE COURT:    Montejo.

17 MS .   PIERSON:    Yes,   the Montejo case .

18 THE COURT:    That ' s the way I pronounce it .

19 MS .   PIERSON:    And it ' s interesting when you look at

20 the count on  --  count the heads of the persons who signed

21 onto this opinion.

22 THE COURT:    Yes,   it was very interesting.

23 MS .   PIERSON:    Oh,   wow.

24 THE COURT:     It was all over the board with a

25 concurrence,   correct?
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l MS .   PIERSON:    Yeah.    Yeah.     So whatever we say about   •

2 stare decisis and all the rest of that and Justice Scalia,

3 who knows?    And that ' s the problem that I have in arguing

4 about law and Washington cases on point ,   because that case

5 says it overrules Michigan v.  Jackson I think it was .     I 'm

6 sorry,  my head' s not working well .

7 THE COURT:    Yes,   I know it was Jackson,   I don' t know

8 if it was Michigan but  --

9 MS .   SANCHEZ:     I think it was .

10 MS_   PIERSON:    Yeah,  and all of our Washington cases

11 rely on that .    And so when I go to Washington cases for

12 authority and to analogize it,   I wonder if that ' s even a

13 valid legal argument .

14 THE COURT:    Right .

15 MS .   PIERSON:  .  So that ' s a problem.    And the bigger

16 problem is that there isn' t anything directly on point

17 because I,   using every search word I could come up with,   I

18 couldn' t come up with a case where either the police alone or

i9 the police with the assistance,   concurrence,   advice,   consent,

20 whatever,   the Prosecuting Attorney' s Office said let ' s

21 postpone this arraignment so you can go interview this

22 suspect before he gets counsel appointed.     I couldn' t find a

23 case.     I ' m hoping that we couldn' t find a case because it

24 just doesn ' t happen.     I mean,   it shouldn' t happen and that ' s

25 our position.     It should not happen.
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1 And the State is correct when they say,  you know,  when

2 defense counsel talks about Justice Scalia talking about the

3 rules of professional conduct and how lawyers can ' t do things

4 as far as contacting someone who is represented,   that that

5 doesn ' t apply to police officers .    The State ' s correct in

6 that argument,   but I think we ' re missing a more valuable

7 point and Detective Reopelle just established that for us

8 this morning beyond any doubt whatsoever.

9 Kevin McCann from the Prosecuting Attorney' s Office

10 knew that this was what the police wanted to do.    The

11 information was there  --  and by information,  'I mean

12 information with a capital  " I"   --  the charging document was

13 there and the arraignment was scheduled for June 19th at

14 1 : 30 .    And the Prosecuting Attorney' s Office knowing about  --

15 and they have to know the law because a prosecuting

16 attorney' s oath is to do justice .    They have to know the law,

17 they have to know about a defendant ' s Sixth Amendment rights

18 and the rules of professional conduct .

19 And to authorize  --  and I think it goes beyond just

20 allowing a police officer to continue their investigation and

21 to attempt to interview someone .     I think it goes beyond just

22 sitting back and letting it happen.     This is something that

23 the State and the Prosecuting Attorney' s Office were actually

24 involved in.    And to read what the Court was told in the

25 transcript,   "the State is represented by Jennifer Ward.    The
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1 defendant is not present in court . "    Why don ' t you tell the

2 Court that the defendant is not here because we hauled him

3 out ,   that the police hauled him out,   we ' ve decided to

4 postpone the arraignment .

5 Did Jennifer Ward know that was happening?    It doesn' t

6 matter whether or not she knew because Kevin. McCann knew.

7 And it ' s kind of like .the fellow officer rule.     "It ' s our

8 understanding he will not be able to be brought up today. "

9  .     Well ,   he was brought up today.     Maybe Jennifer Ward didn' t

10      •  know that,   but Kevin McCann  --  but wait,   there is more .

11 Maybe what Jennifer Ward was saying was it was her

12 understanding through Kevin McCann that Mr.  Randall wouldn' t

13-    -  be brought to court today because arrangements had been made

14 not to bring him to court .    Maybe she didn' t know he had been

15 brought and then had been taken back.    Because Kevin McCann

16 knew because Detective Reopelle had told him  " we ' ve made

17 arrangements with the jail not to bring him. "

18 But there are commissions of error and there are

19 omissions of error.    To go forward and say,   let ' s ask the

20 Court to review the probable cause and hold him over for

21 trial  --  and the documents,  the exhibits that the State has

22 brought in show that he earlier was held on this matter from

23 June 19th over.    And the Court thinking  --  well ,  what would

24 the Court think?    How many times has the Jail told me,  your

25 client was uncooperative .     Or in the early days,  getting a
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1 lot of Class Cs,  your client ' s dope sick and can ' t come,

2 things like that .    Okay,   fine,   I ' ll be here tomorrow.

3 But that ' s not at all the case what was happening here .

4 Jeff Randall was there and ready to be arraigned and he

5 wasn' t .

6 I think that for the Prosecuting Attorney' s Office to

7 allow this and to enable this kind of practice is wrong.    And

S the rules of professional conduct do apply and it triggers at

9 the very least due process concerns and,  yes,   Sixth Amendment

10 concerns .    And,  yes,  Ms .   Sanchez is absolutely correct when

11     •  she says that our case law tells us that even though the

12 Miranda right ' s,   the reading of the right ' s for the Fifth

13 Amendment,   that the same waiver can be made under the Sixth

14 Amendment,   she ' s correct about that .

15 And there is something else that she ' s absolutely

16 correct about and I want to say it on the record.     To go out

17 and get this information for full disclosure,   I am overcome

18 and I am in awe and I say, thank you and I am impressed,

i9 because this prosecutor got the information so that the Court

20 would have the entire story.    She put the detective back on

21 the stand so he could explain what happened.     She ' s not

22 hiding the ball .     She ' s good with the law.     She brings in the

23 documents from Linx to show it all and she goes the effort of

24 getting a transcript .    And if I could clap and applaud,   I

25 would,  because that ' s what you' re supposed to do .    But I
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1 don' t think it wins the day for what she ' s trying to argue in

2 the case .     I think it has to be suppressed.

3 THE COURT:    On that latter comment,   I commend the

4 State also.     I was particularly impressed by having found

5 Ann Marie who is on the East Coast now.     She doesn' t work

6 here in this building anymore,   she ' s been on the East Coast

7 for about six months,   I think.

8 MS.  PIERSON:    Yeah.

9 THE COURT:    And having her produce that transcript

10 is very impressive.

11 Ms.   Sanchez?

12 MS .   SANCHEZ :    Thank you,  Your Honor,   although I

13 can' t take full credit .     I did go back to my office and talk

14 with several of the DPAs about,  you know,  how am I going to

15 argue this and what do I need to do.    And Ms .  Kooiman

16 actually  --  Lori Kooiman with my office helped out with all

17 this so I cannot take full credit for all of that,   but thank

18 you.

19 I think the crux of this issue where we are here with

20 the defendant ' s statements is defense ' s argument,   the entire

21 argument is law enforcement should not be allowed to do this .

22 But the fact is,  here in Washington,   and the United States

23 Supreme Court has also held this,   the fact is they can.

24 There is nothing wrong with it .    There is nothing

25 unreasonable that occurred here either in terms of the
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1 timeline .

2 I submitted to you the applicable court rules that

3 show,  you know,   how a defendant ' s rights• are to be protected

4 in terms of being arrested for something;  in being . brought

5 before a court and probable cause determined;   I mean,   there

6 are steps that need to be taken and deadlines and timelines

7 that need to be respected and those were followed here .

8 Court Rule 3 . 2 . 1 allows 48 hours for determination of

9 probable cause .    That happened here.    He was not held on the

10 rape charges until June 19th of   ' 08 and probable cause was

11 actually determined on June 19th of   ' 08 .    The judge in CD- 2

12 found probable cause and set the arraignment over one day,

13 one day.

14 Court Rule 3 . 2 . 1 ( f)   I believe it is,   allows 72 hours

15 excluding weekends and holidays for the filing of an

16 information.    Again,   that was met here clearly.     The

17 information was filed on June 19th of   ' 08 ,   the same day that  •

18 the charges were attached to his booking information.

19     •      Court Rule 4 . 1 ( a)   allows 14 days for an arraignment

20 when the defendant is held in jail on the related charges or     .

21 held on conditions of release .    Again,  his arraignment was

22 set over one day.     It was held on June 20th of   ' 08 .

23 There is nothing unreasonable that occurred here .    He

24 wasn' t held without being brought before a judge for,   you

25 know,  days or weeks on end.    The fact that law enforcement
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1 here,   and I think I made my point in writing so i won ' t

2 belabor the issue.

3  '      THE COURT:    All right .    Well as I said before,   I

4 have read some of the cases .     I didn' t read McBride,   I kind

5 of wanted to read McBride •too because the one that I read

6 really in- depth was the DeVincentis,  D- e- V- i- n- c- e- n- t- i- s,

7 State v.  DeVincentis,   2003 Supreme Court case.    And it seemed

8 to me that there' s some  --  there ' s interrelationship between

9 common plan or scheme and res gestae.    And I agree with the

10 State ' s position that it won' t make sense to talk about

11       . rape  --  alleged rape of .these two victims without the whole

12 picture and why they would get in a car with him.    It doesn' t

13 make sense and you have to have all the background

14 information in order to understand why this crime is alleged

15 to have occurred.

16 Now I do believe that I have to go through the analysis

17 and make the findings of fact .    And I can' t make the finding

18 on proof by a preponderance of the evidence until and unless

1-9 the foundation is laid for this.    But assuming that the State

20 lays that kind of a foundation,  I don' t think that there is

21 any question that it is admitted for the purpose of proving a

22 common plan or scheme or res gestae of all of the events that

23 were occurring at the time.

24   '       Now it seems to me that this is a little bit particular

25 to the timing.    Although Tegland distinguishes and talks
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1 basically that he did in fact provide these substances to

2 these people and that it was known that you could get this

3 from them.

4 In terms of knowing that it was marijuana  --  and I

5 don' t know if the Court wants us to argue this at this point

6 or not,  but yes,   I do intend to have the teenagers say that

7 it ' s marijuana and that because they smoked it pretty much on

8 a daily basis they know that it is.

9 There is case law that indicates you don' t need to have

10 a laboratory test,   it can in fact be established by a

11 layperson' s testimony.     I can get that for the Court right

12 here .    I didn' t provide it before because I wasn' t sure  --  I

13 didn' t know that we were going to go in that direction,  but

14 it ' s State v.  Hernandez,   the cite is 85 Wn.  App.   672 .

15 The State does have a laboratory test,  but it ' s only as

16 to the marijuana that was seized from the trunk of the •

17 defendant ' s vehicle .    Otherwise,  yes,   it ' s going to be

18 established completely through the people who were using it .

19 THE COURT:    Thank you.    Anything else,  Ms .   Pierson,

20 on this issue?

21 MS .   PIERSON:    I was looking at defendant ' s motions

22 in limine and theory of the case to make sure I ' d covered

23 those points in opposition to what the State ' s arguing .    I

24 think I did.     I mean,   it ' s character evidence,   it ' s  --  much

25 of it doesn' t point directly at the specific allegations
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1 four are rape of a child.

2 THE COURT:    Okay.

3 MS .   PIERSON:    The next four involving a minor in

4 drug transactions and delivering marijuana .     Is the Court

5 saying that if the State lays a foundation as set forth,  that

6 the Court ' s going to allow this  --  what I call character

7 evidence,   evidence of bad character  --  as part of an

8 overarching scheme of plan to do what?    Either the first four

9 counts,  to have sex with minors;  or the second four counts,

10 to involve and be involved with minors in marijuana

11 transactions .

12 THE COURT:    Aren' t they interrelated?

13 MS .   SANCHEZ:    Uh- huh.

14 MS.   PIERSON:    Well,  how are we going to put this to

15 the jury?    Would the Court let the jury figure that out or

16 would the Court be willing  --

17 THE COURT:    Well,   I haven' t gone through the  --

18 MS .   PIERSON:     --  to give a limiting instruction?

19 THE COURT:     --  jury instructions yet .

20 MS .   PIERSON:    I mean,   I ' m talking about a limiting

21 instruction at the time that the evidence is introduced.    I

22 mean the  --  is the State  --

23 MS .   SANCHEZ:    I  --

24 MS .   PIERSON:    I 'm sorry,  go ahead.

25 MS .   SANCHEZ:    I was going to say that when I was.
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1 about timing as an issue,   I think that was in the context of

2 similar crimes .    And an uncharged crime like possession or

3 sale of marijuana versus rape,  very different crimes,  but it

4 still provides an understanding .of what the background was .

5 And so I believe,   assuming that the State is able to lay the

6 foundation that 2 will have been met,   that 3 certainly will

7 have been met  --  that is relevant to proving the element of

8 the crime charged or to rebut a defense,  which is• the

9 volitional control of the individuals who are allegedly raped

10 in this case,  whether they were doing so consensually or

11 not  --  and more probative than prejudicial .

12 That is a sticky thing to get into and certainly it

13 will be prejudicial,   there ' s no question about it,  and that ' s

14 why I ' m adamant that the timing of it be clear,   that the

15 individuals be able to identify marijuana,   that they be able

16 to identify Mr.  Randall as the person.  and so forth.    So

17 there ' ll have to be quite a bit of foundation laid in order

18 to meet those four factors .    And assuming 2 through 4 have

19 been met ,  which I believe they will if the State is

20 representing correctly as to what will be said by these

21 witnesses,   then 1 will have been proved by a preponderance of

22 the evidence .

23 MS .   PIERSON:    Question,  Your Honor.

24 THE COURT:    Yes .

25 MS .  PIERSON:    We have eight counts here .    The first
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1 as he realizes his son was going to be part and parcel of

2 this investigation.     Is the State going to say that but for

3 the opportunity Mr.  Randall would' have had sex with him too?

4 I mean,  how far is the Court going to allow the State to go

5 with this evidence is my question.

6 THE COURT:    Yeah,   its going to be difficult for me

7 to anticipate because I don' t know this case the way you all

8 do.     I haven' t read the statements,   I don' t know the

9 intricate details,  the day- to- day.,  the timing,   so a lot of

10 what I ultimately do in ruling on the case is going to depend

11 on how these witnesses testify.

12 MS.   SANCHEZ:    Does the court want an additional

13 offer of proof from the State what about the State expects

14 the facts will come out as?    I mean,  obviously,   the Court

15 won' t know until the witnesses actually testify  --  God knows

16 things have gone sideways before  --  but I can give the Court

17 some more information based on my reading of the transcripts

18 and reports and everything else,   if the Court wants .

19 THE COURT:    Well,   it might help in terms of

20 educating me now so that it  --

21 MS .   SANCHEZ:    Sure.

22 THE COURT:     --  takes less time when we have to

23 excuse the jury.

24 MS .   SANCHEZ :    Sure.    It ' s my understanding that from

25 Sam Scalise,   Cori Hilton,  Nathaniel Mitchell ,  those are the
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1 arguing this and in my mind,   it goes to all of the counts

2 because,   like the Court just said,   in my mind they were all

3 intertwined,   so I ' m not even sure what Ms .   Pierson is

a thinking of in terms of a limiting instruction.

5 MS .   PIERSON:    And I ' m trying to figure out what

6 exactly the State wants to introduce the evidence for,   that

7 Nathaniel or Sam,   a couple of their potential witnesses knew

8 Mr.  Randall as the weed man,  knew his nicknames,  what that

9 has to do,   what relevance that has with the charges at hand.

10 I can see an argument for the latter four charges,  but I

11 don' t see an argument that these other teenagers  --  this

12 stuff has anything to do with the first four counts .    And I ' m

13 just trying to figure out how Mr.  Randall is going to' combat

14 this basic character assassination without some kind of a

15 limiting instruction.

16 But the State is telling us they oppose a limiting

17   •    instruction because they think it ' s all tart and parcel of

18 the same thing;   in other words,  that Mr.  Randall ' s common

19 scheme or plan was to associate with minors,   to deliver

20 marijuana to minors,  to involve minors in marijuana

21 deliveries and/ or sales,   and he had sex with . two of them.

22 Well ,  what about with the others because there are

23 other female witnesses,   there ' s another male witness,

24 Mitchell ,  young Mr.  Mitchell whose father the Court needs to

25 know was Mr.   Randall ' s second attorney and withdrew as soon
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1 to add,  Ms .   Pierson?

2 MS.   PIERSON:    No,  Your Honor,   I think you said it .

3 THE COURT:    I think these are interrelated;  I think

4 it is a res gestae;  I don' t think there ' s any way that the

5 Court can adequately pull them apart and be able to say,  yes,

6 you can' t refer to weed man because it goes to this one

7 element or does not go to the element of this delivery charge

8 or use of a minor in delivery,  versus the other parts of the

9 case.    These are all charged together,   it ' s going to come in

10 assuming the appropriate foundation.     So that part of the

11 defendant ' s motion in limine is denied on 404 ( b) .

12 Now you did address something else which escapes me

13 now,  Ms .  Pierson.    It has to do with some other alleged

14 assault .

15 MS .  PIERSON:    Right .    The State has not made an    •

16 offer or a proffer regarding that so I don' t know if the

17 State intended to go there,  but the State ' s talking about a

18 loyalty test .    They might make an attempt to persuade the

19 Court that that would be a part of this loyalty test that ' s

20 all part of this,  part and parcel of it .     I believe it 's

21 Nathaniel Mitchell who may or may not be asked something

22 about loyalty test from his standpoint and/ or punishment

23 supposedly inflicted upon him,  or that he might have

24 witnessed regarding threats and/ or an assault,   and I would

25 move to exclude that .    It has nothing to do with the alleged    _
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1 in my mind it ' s not separated out between four sex crimes and

2 four drug crimes .     Since they did this on a daily basis in

3 terms of the drugs and everything,   it ' s all . interconnected.

4 Maybe that ' s why I 'm having trouble articulating it because I

5 never saw it that way.

6 THE COURT:    And,  again,  why I might have a difficult

7 time separating them out also.    And I started this discussion

8 with talking about all these things being intertwined,  and I

9 think it ' s even becoming more so as we move along.

10 Ms .  Pierson,   anything else you would like to say?

11 MS .  PIERSON:    Specifically,   as the State was making

12 a proffer,   State did not talk about an alleged assault with

13 one of the fellows.     I would move to exclude reference to

14 that as unfairly prejudicial and not probative at all .    A

15 so- called loyalty test with a fellow;  an alleged assault,   a

16 slap, - a threat,   whatever,   is not  --  with a nonvictim;  I move

17 to exclude that very specifically,   and .all reference to that .

18 MS .   SANCHEZ :    I think this is moving on now to  --

19 MS .  PIEERSON:    Well ,   it ' s still other bad acts .

20 MS .   SANCHEZ:    Okay.

21 THE COURT:    Let ' s  --  maybe we can move back to just

22 the issues involving the two victims here first and then

23 we ' ll move onto that one.

24 MS .  PIERSON:    Okay.

25 THE COURT:     Is there anything else that you wanted
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1 because of the rape shield statute and the fact that she was

2 a minor at the time,   all those together.    But I have to be

3 allowed to cross- exam her about it . •

THE COURT:    All right .     I just ask that I be

5 provided whatever this is and we ' ll have to take a look at it

6 at the time she testifies .    Reserved.

7 MS .  SANCHEZ:    Okay.

8 THE COURT:    Are there any other limine issues that

9 you think need to be addressed at this time?

10 MS.  SANCHEZ:    I don' t believe so .

11 MS.  PIERSON:    Well,  how about this credi--  witnesses

12 testifying on the credibility of other witnesses .    That

13 really came to light in the 3 . 5 hearing with the detectives

14 testifying as to the demeanor that they were interpreting,  my

15 client ' s demeanor during that interview.    That became a major

16 issue in my mind,  and of course,  the stock issue at any time,

17 in any case.    But if we want to take the break and come back

18 and address these,  we can do that .

19 THE COURT:    Sure .    Why don' t we do . that?    Let ' s give

20 Mr.  Randall a break and transport a break.    This break is

21 going to take a little while .     I 'm going to have you come

22 back in about a half hour,  because we ' re going to take a

23 normal break and then Candy' s going to go down and swear in

24 50 people and give them the questionnaires .    They' re going to

25 have to complete those,  and then I 'm hopeful that maybe we ' ll
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1 I also interviewed Nathaniel Mitchell,  but with Mr.  Odell and

2 Ms .  DeMaine when they had the case before Ms .   Sanchez .    Sam

3 Scalise became a potential witness and she told the State

4 about this journal or whatever it was that Victoria had

5 written.    And so we interviewed Ms .  Scalise,   I did with the

5 prosecutors,   and she talked about sitting with Victoria and

7 Victoria showing her this poem.

8 And then the prosecutors at the time got hold of Ms .

9 Newell and asked for a copy of her journal,   got only from

10 her  --  received just one entry from her that was this alleged

11 poem and declined to secure anything else or •ask for anything

12 else from her journal,   so that ' s all I know when we talked.

13 And we addressed this in CDPJ,   I wanted the whole journal so

14 I could see it in context and that was denied.

15 But if the State intends to offer this either through

16 Victoria or Sam Scalise  --  its probably through both so you

17 can complete a foundation there  --  I agree with the State,

18 sexual history and the fact that there were others  --  I don' t

19 see the relevance there in any way,   shape,  or form,  but

20 except for the fact that she makes reference to a sexual

21 encounter in this poem and that kind of opens the door to .

22 inquiries about was it this boyfriend,  was it this fellow,

23 because there were allegations or stories that she had been

24 raped by another teenager that were going around at the time .

25 And this is going to be a really careful dance here
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1 THE COURT:    Thank you.     I am signing the findings on

2 the 3 . 5 hearing.

3 All right .    Now we ' re going to pick up where we left

4 off in terms of limine issues .    And I can' t remember who was

5 next .

6 MS .  PIERSON:    I think the Court wanted to go through

7 the defense first .

8 THE COURT:    Please.

9 MS .  PIERSON:    So we ' re down to Number 3 ;  prohibit

10 the testimony by any witness to offer that witness ' s or

11 another opinion regarding the credibility of any .other

12 witness .    And as I was stating,   that really came to light

13 during the 3 . 5 hearing with Detective Reopelle,   in my mind,

14 offering opinions regarding Mr.  Randall ' s demeanor and what

15 he meant by that demeanor.    And,   of course,  that goes for any

16 other witness as far as offering an opinion so and so is     .

17 telling the truth or so and so is not telling the truth.

18 THE COURT:     Is there a difference between describing

19 the appearance and demeanor versus coming to the ultimate

20 conclusion as to what that says about someone ' s credibility;

21 in other words,   do you agree that a witness can talk about

22 the interviewee ' s apparent nervousness or failing to make eye

23 contact or whatever it is?

24 MS .  PIERSON:    Or more typically,   started jerking

25 around looking for avenue of escape  --  not going there .    But
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get a call towards the lunch hour that they' re complete so

2 that we can retrieve them or have the State retrieve them.

3 MS .  SANCHEZ :    All right .

4 THE COURT:    Okay?    So let ' s take a break now.     It ' ll

5 be about a half hour.     If you want to go all the way back

6 down.     Is that where you ' re going to take him?

7 THE JAIL STAFF:    We ' re going to go to 250,  Your

8 Honor.

9 THE COURT:    Okay.    Fair enough.    Thank you.

10 THE JUDICIAL ASSISTANT:    All rise.    Court ' s at

11 recess .

1•     Recess . )

13 THE JUDICIAL ASSISTANT:    All rise.     Court ' s

14     •  reconvened.

15 THE COURT:    Thank you.    Please be seated.    Resuming

16 with State v.  Randall .     I now have findings of fact and

17 conclusions of law regarding the admissibility of statements .

18 MS.  PIERSON:    Yes,  Your Honor..

19 THE COURT:    Have you had a chance to look those

20 over?

21 MS .  PIERSON:     I have,  Your Honor.    While we were on

22 break Ms .   Sanchez and I traded E- mails and correspondence,

23 meetings back and forth.    And,   obviously,   I object to the

24 conclusions by the Court ,  but without waiving those

25 objections .
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1 physical movements of a person and letting the jury draw

2 their own conclusions .

3 MS .  SANCHEZ:    Your Honor,   I printed out one of the

4 cases that Ms .   Pierson cited to you.    It ' s City of Seattle v.

5 Heatley.     I think she refers to it on Page 3 of her motion,

6 70 Wn.  App.  573 .    Just to kind of acquaint myself to the

7 difference between opinion testimony on an ultimate issue

8 such as guilt versus,   like what the Court was saying,   a

9 detective describing someone ' s demeanor,   and that to that

10 detective ' s opinion a person appeared nervous.     It seems to

11 me that there is a distinction.    I think that in reading

12 this,  and I ' m specifically looking at  --  it ' s the Westlaw

13 Cite Page 578 ,  on my printout •it ' s Page 5 :    Testimony that is

14 not a direct comment on the defendant ' s guilt or on the

15 veracity of a witness,   is otherwise helpful to the jury,  and

16 is based on inferences from the evidence is not improper

17 opinion testimony.

18 Then they discuss another case involving possession of

19 cocaine with intent to deliver.    And a police officer opined

20 that the lack of drug use or paraphernalia in the defendant ' s

21 home indicated the occupants did not use drugs regularly.

22 And the court found that it was not an opinion on guilt

23 because the officer did not explicitly state an opinion on

24 guilt or credibility.    The testimony was based on physical

25 evidence and the officer ' s experience.
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1 it ' s a fine  --

2 THE COURT:    Ph- huh.

3 MS.  PIERSON:    --  it ' s a fine,  hard line that gets

4 walked.    And to say that  " so and so ' s eyes had been on me

5 looking directly and establishing eye contact with me"  - -

6 did that change?"     " Yes,  after I asked this question the eye

7 contact changed,  he started looking over here and moving,

8 hand movements started. "    That ' s describing what the person

9 was doing without offering an opinion.     It leaves the jury to

10 come to their own conclusion as to whether or not that has

11 any meaning.

12 The meaning that it has for the witness is not

13 relevant .    I 'm trying to bolster my own credibility by

14 telling you what I was thinking.    That ' s wrong .     "And he

15 appeared to be nervous . "    No,   that ' s wrong too .    That ' s a

16 comment on credibility.    And it ' s especially,  especially

17 important when we talk about police officers because they' re

18 looked at with such regard because of their experience and

19 training and also their status as law enforcement officers,

20 most particularly a detective,  but the same can be said for a

21 patrol officer.

22 For that officer to say the witness appeared to be

23 nervous,   I think it ' s an error and if that ' s allowed I think

24 it ' s wrong because it is a comment on credibility.    And I do

25 think it ' s far different than describing the change and the
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1 with communicating the message  " I didn' t believe him" .    And

2 that ' s where we have problems and that ' s where,   on

3 Mr.  Randall ' s behalf,  we have a problem if he wants to go

4 into that .

5- THE COURT:     I think the conclusory statement

6 nervousness"  might be objectionable.     I think it is

7 objectionable;  but he was sweating profusely,  he was pacing,

8 he was holding his head in his hands,  he wouldn ' t make eye

9 contact,  he started to shake,  he started to cry;   I mean,

10 anything that is observable objectively by anyone of us,   I

11 think that ' s fair game.

12 MS .   PIERSON:    Agreed.

13 THE COURT:     So the conclusory phrase  " nervousness"  I

14 think does imply a comment on the credibility so I would not

15 allow it .

16 What other of the motions in limine do we need to

17 address?

18 MS .  PIERSON:    Well,  we ' ve talked a lot about Number

19 4 regarding the defendant ' s motions in limine and theory of

20 the case;  prohibit the State from offering character evidence

21 of the defendant .    And I don' t know if we ' ve satisfied the

22 Court that we ' ve gone as far down that road as we can

23 possibly go.

24 THE COURT:     I think we have;  but ,  again,   I don' t

25 know your cases so I  --  but as far as the witness is talking
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1 mannerisms might have been like during the interview,   it

2 becomes gray.

3 Ms .  Pierson?

4 MS .   PIERSON:    Well,   the linchpin for the test is

5 really a comment on veracity or guilt and that ' s what we come

6 down to.    The State may be correct,   laying a foundation with

7 even a police officer or particularly a police officer

8 experienced  --  except you still have to be careful and I

9 think the State is acknowledging that because its pretty

10 obvious where the detective comes down on this and the

11 detective ' s opinion is not relevant .

12 A detective ' s opinion as to whether or not someone is,

13 for example,   nervous;  can the foundation be laid that the

14 officer can form and testify to such an opinion,   say,

15 regarding. nervousness?    Sure .    That foundation can typically

16 be laid by any side in a particular case.     The question then

17 becomes;   is that relevant and what is the .relevance of it?

18 And that ' s where we come down • to it .    Even if that foundation

19 is there,   is it relevant that this person appeared to be

20 nervous?    And that requires an analysis of exactly what it is

21 that person' is saying or doing at the time and what makes

22 that person nervous .

23 In this particular context,   recalling Detective

24 Reopelle ' s testimony at the 3 . 5 hearing,   my concerns were

25 raised because I thought we were going over the line there
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THE COURT:    Correct .    Do you agree,  Ms .  Pierson?

2 MS .   PIERSON:    Well ,   in a vacuum I might,   and then

3 again I might not .    It ' s part of cross- examination.    This is

4 what I said or this is what I did.    Well,  what did he say?

5 It becomes part of the context,   the  --  it has to be  --  we

6 have to go there.    That would be the rule of completeness .

7 MS .   SANCHEZ:    I still maintain its hearsay.    I

8 guess,   again,  we won' t know unless a specific instance comes

9 up.    But ' if a witness is being asked to repeat what the

10 defendant stated and it ' s a State witness,   as far as I can

11 tell,  that ' s hearsay.

12 THE COURT:    We ' ll take it up as it comes up.

13 MS .   PIERSON:    Okay.

14 THE COURT:    Anything else?

15 MS .   SANCHEZ:     I don' t think so.

16 THE COURT:    Do you want to call Al and find out how

17 close they are?

18 THE JUDICIAL ASSISTANT:    Okay.

19 MS .   PIERSON:    Well,  State wants to prohibit the

20 defense from cross- examining their witnesses with how things

21 were going for them at all,   in so many words or less .

22 THE COURT:    Which one is this?    Which number is

23 this?

24 MS .   SANCHEZ:    This is actually State ' s Number 3 .

25 It ' s character evidence but of the victims '  parents because
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1 about nicknames,  providing alcohol ,  marijuana and other drugs

2 to teenagers in the Wilson High School area as long as it ' s

3 connected time- wise,   the reference to goons and the violence

4 toward witnesses,   again I think all of these depend on the

5 State being able to lay a sufficient foundation for res

6 gestae or common scheme or plan which connects all of this to

7 the ultimate crimes which have been charged.

8 MS .   PIERSON:    Okay.    And as far as we know,  the

9 State ' s not planning on offering anything regarding the  •

10 defendant ' s prior history.

11 THE COURT:    Unless he opens the door?

12 MS .   PIERSON:    Right .    Unless he opens the door or

13 unless the State finds some conviction for crime of

14 dishonesty  --

15 THE COURT:    Right .

16 MS .  PIERSON:     --  which we have no knowledge of,  and

17 testifies .    Okay.

18 THE COURT:    That ' s what I wrote down.

19 MS .   SANCHEZ:    Yes,  that ' s my understanding.    The

20 only other motion that ' s outstanding from the State is Number

21 4,   self- serving hearsay.    This sometimes comes up when any

22 number of the State ' s witnesses are testifying and defense

23 counsel will ask the witness,  you know,   to repeat something

24 that the defendant said.    And in that instance,   it ' s not an

25 admission by a party opponent .
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1 charge .    And Mr.  Randall was hanging around with some teenage

2 boys and they were shooting baskets and going to the park

3 throwing footballs and doing all those cool things .    And

4 these kids were into sex,  drugs,   and alcohol long before

5 Mr.  Randall came along.

6 And Mr.  Randall came along as someone who wanted to act

7 as a better role model .    I ' m not sure that he was successful

8 at being such a good role model but that ' s beside the point .

9 But he wanted to help these kids,  he wanted to help them in

10 every way he could.    And not only by giving them other things

11 to do such as physical activities,  the basketball ,  the

12 physical exercises and barbecues and good healthy activities,

13 but also to be an adult that they could talk to,   that they

14 could air their problems to.

15 He became a counselor to these kids and especially,   and

16 of most particular importance,   to Holly and Victoria.    Holly

17   .     from a family of divorce going back and forth between her

18 father' s house and her mother' s house,  and we see this

19 through the discovery provided by the State,   and some of the

20 discovery that was very much at issue earlier this Fall with

21 her counselor' s records that had  --  an E- mail had been sent

22 to a prior prosecutor in January of 2010 :    I don' t know that

23 you really want me to testify because I don' t think I can be

24 of any help,   I don' t have anything that would be helpful to

25 the State.
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1 it did come out in interviews of both the victims and their

2 parents that there is,   like the State indicates in its motion

3 here,  Holly' s parents '   drug and alcohol use,   and apparently

4 Victoria may have had some emotional issues as well such as

5 depression.     I do specifically remember Holly and her mother

6 talking about her mother having an alcohol problem in the

7 interviews .

8 I don' t see how that ' s relevant character evidence

9 here.    Certainly there ' s nothing obviously leaning towards

10 res gestae or common scheme or plan for this particular  --

11 these particular witnesses and drug/ alcohol use .     I know that

12 defense,   their theory of the case is that these witnesses and

13 the victims,  you know,   used drugs,  used alcohol before

14 meeting the defendant .    And that may very well be,  but it has

15 no bearing on  --  it doesn' t excuse him giving them marijuana

16    .   and alcohol .     In fact,   I would submit that he  --  you know,

17 that ' s what he was using as part of his in with them.    But

18 the fact that Holly' s mom may have had an alcohol problem has

19 nothing to do with whether or not he committed these crimes .

20 THE COURT:    What would be the relevance.?

21 MS .  PIERSON:    Well ,  let ' s recall that the last two

22 counts are not just delivery of a controlled substance to a

23 minor,   it ' s with sexual motivation.    So we have to take all

24 of that in context because that ' s the charge;  whether there

25 is a special verdict that ' s required or not,   it ' s part of the
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1 JUROR NO.   10 :   • Yeah,  they wrote me a letter on

2 Thursday to bring to the Court to see if they can help me out

3 and not have to be here today but you were already closed

4 so  --

5 THE COURT:  •  Yeah.    And give mein a condensed form

6 what that letter says .

7 JUROR NO.  10 :    You know,   I honestly didn' t really

8 read it .    I stuck it in my pocket .    I do have it however if

9 the Court would like it .

10 THE COURT:    Sure .    It ' s relatively short .

11 JUROR NO.  10 :    Yeah.

12 THE COURT:    All right .    I 'm just going to read it

13 out loud if you don' t have any objection.

14 JUROR NO.  10 :    I don' t have any objection.

15 THE COURT:    All right .     It is dated December 27,

16 it ' s directed to the Superior Court regarding juror summons .

17       ," I am requesting that Juror Number  --

18 JUROR NO.   10 :     10 .

19 THE COURT:     --  10"  --  thank you  --  " be exempt . from

20 juror duty at this time.    He serves as the senior industrial

21 hygienist trainer for this company.    He has been scheduled

22 for training in the Seattle area.    He is the only employee in

23 our organization that can currently teach the scheduled

24 classes .    Cancellation of the courses would create a hardship

25 for the participants in our company.    Thank you for your
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1 go right to the last question because there potentially is    •

2 some hardship here and I want to find that out first .

3 JUROR NO.   10 :    Okay.

4 THE COURT:    You' ve been unemployed for a period of

5 time and you just got a job.    Congratulations,  number one .

6 And does your employer pay you for jury service?

7 JUROR NO,   10 :    Honestly,   I don' t know .     I started

8 Monday,   did four days,  had Friday off,   so we just got into

9 employment contracts and filling out the paperwork and so  --

10 THE COURT:    So you don ' t know?

11 JUROR NO.   10 :     I never asked them if they paid for

12 jury service .

13 THE COURT:     If your employer does not pay for jury

14 service,  would that be a family hardship for you?

15 JUROR NO.   10 :    Well,  yes,  because I have no more

16    '   employment insurance .

17 THE COURT:    All right .    So that ' s a question that

18 you can' t answer for me yet .

19 JUROR NO.   10 :    Right .

20 THE COURT:    Can you tell us who your employer is?

21 JUROR NO.   10 :    Okay.    NOW Environmental Services and

22 Orion_  Environmental .    They' re an environmental hazard

23 laboratory in Federal Way.

24 THE COURT:    And they,   of course,  know . that you ' re

25 here on jury service today?
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1 carrying out his fantasies or whatever.    And if she was in

2 the wrong place at the wrong time,  she put herself in danger

3 by going alone with him.    And I think she took that on

4 herself.    •When I picked her up,   I would not  --  I did not

5 know.    She was smiling,  and she hid it very well except for a

6 pile of clothes she crammed into the closet that I uncovered.

7 Q.   Okay.    So I guess what I 'm asking is does that  --  you

8 know,  putting herself in that situation,  whatever,   does that

9 to you make him less responsible?   •

10 A.   No.

11 Q.   Okay.

12 MS .  SANCHEZ :    I think I 'm done questioning,  Your

13 Honor.

14 MS .  PIERSON:    Side bar issue,  Your Honor.

15 THE COURT:     Sure.

16 Side bar discussion. )

17 THE COURT:    All right.    Juror Number 8 ,  were going

18 to excuse you and you can exit this way through the double

19 doors.    You need to be back in Jury Administration tomorrow

20 morning at 8 : 30 ,   and then were going to try to get a start

21 as close to 9 : 00 o ' clock as we can.    Remember,   don' t come

22 back up here .

23 JUROR NO.   8 :     Sure .

24 THE COURT:    Wait down in Jury Administration for us .

25 All right.    Thank you.
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1 live right close.

2 Q.   Okay.    You also made a comment that I want to elaborate

3 on a little bit as well;  something to the effect of  --  and I

4 don ' t want to misstate you,  but like you didn' t ask your

5 daughter if she did anything to entice him,   I think were your

6 words?

7 A.   Uh- huh.

8 Q.   What were you thinking  --  when you say that,  what do    '

9 you think of?    What do you mean?

10 A.•   Well,   I want to know how she allowed herself to be

11 taken advantage of and why.    Obviously,   she wanted to get

12 away from home and have a good time .     I thought about all

13 that •too during the case,  but without going into discussion

14 about it,  there ' s no knowing,  no knowledge .     Its just it

15 happened and that ' s all .    And that was the deliverance right

16 there .    You know,   I  --  that ' s all .

17 Q.   And she was 14 at the time?

18 A.    14 at the time,  yeah,  underaged.    He said she looked

19 older.

20 Q .   Okay.

21 A.   He admitted it .

22 Q .   Well,   to you in your mind,  would it have made her in

23 any way responsible if she did something that you think may

24 have enticed him?

25 A.   As a man,   I know that a woman can be a tool for a man
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l record.

2 MS .  PIERSON:     I am very concerned that this

3 gentleman isn' t tracking and is not properly processing  --  I

4 hate to use that word  " properly processing"   --  but with the

5 ability to process information.  •  Information and evidence

6 comes in during trial and sometimes it comes in a

7 chronological order and sometimes a piece here comes in and a

8 piece over there comes in and then they jump back and forth

9 in time.

10 This gentleman started out by talking about 1987 for

11 his daughter' s assault,  moved to 1997 and then moved up to

12 finally  --  and I know we ' re all looking at his questionnaire

13 his son' Phillip being 21 now and Sarah being 18 now.

14 Pretty easy to do the math.    And he finally .got to Phillip

15 was 17 and Sarah was 18 .

16 When you put that together with the questionnaire

17 answer that Ms.  Sanchez was asking about,  you answered

18 Question Number 9,  basically.    Has anybody in your family

19 been accused of sexual assault?    His answer was ,  yes,  my

20 older brother.    DPA Sanchez asked,  but your .brother in jail

21 is younger than you,  he ' s in his 40s and you' re in your 50s .

22 That was another clue to me .    I have grave concerns that this

23 man,  Number 8,  can' t properly process information and I

24 didn' t want to embarrass him by asking him questions I ask

25 clients before I think they need a 1077 evaluation,  but I
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1 JUROR NO.  8 :    Thank you.    Thank you very much.

2 THE COURT:    Appreciate it .

3 Juror Number 8 exits . )

4 THE COURT:    Just prior to excusing Juror Number 8 ,

5 we had a side bar.    And that ' s a good cue for me to say that

6 I keep side bars to an absolute minimum,  but when I do have a

7 side bar because I don' t want to excuse a juror or jurors

8 usually,  what I do is I make note of the time and then I

9 memorialize what we did on side bar.     It ' s particularly

10 crucial in criminal cases,   as I ' m finding from Division II .

11 So what we did at side bar outside of Mr.  Randall ' s

12 presence was Ms .  Pierson voiced a concern that Juror Number 8

13 was perhaps ' not all mentally together,   and that she didn' t

14 know how to ask the questions to draw that out,  but that she

15 would challenge for cause .    And Ms .  Sanchez indicated yes,   it

16 did seem unusual some of the answers he was giving,  but she

17 didn' t think it rose to the level of cause  --  although I 'm

18 putting those words in your mouth,  Ms .   Sanchez .     I got that

19 impression from what you said.

20 Anything further that we said at side bar and then I 'm

21 going to give you a chance to talk a little bit more in- depth

22 about this issue .

23 MS .  PIERSON.:    No,   Your Honor.

24 MS .  SANCHEZ :    No,  Your Honor.

25 THE COURT:    All right .    Ms .   Pierson,  make your
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1 THE COURT:     Is Phillip McDonald listed as a witness

2 in this case?

3 MS .  PIERSON:    No,  not by either bide .

4 THE COURT:    Oh,  and he alleges to the family that

5 his sister was raped,  but that turns out to be true or not

6 true.    Boy,   all right .

7 MS .  SANCHEZ:    Wow.    The implications  --

8 THE COURT:    What are the chances of that?

9 MS .   SANCHEZ:    The implications there are  --

10 THE COURT:    You know what,'  there is too much

11 detailed questioning of this witness that we need to get

12 into.     I 'm going to excuse Juror Number 8 .    And I was not

13 going to until you raised that last issue.     I ' m going to

14 excuse him for cause,   Juror Number 8 ,   so we can alert  --

15 well,  he ' s not even going back there.    But they' ll put him

16 back in the pool tomorrow morning.

17 And I 'm doing that,   I think,  other than the objection

18 of the State;  is that true?

19 MS .   SANCHEZ:    Yes,  Your Honor.     I still think while

20 the implications are  --  or speculations are definitely

21 intriguing,   there could definitely be more here,   I don' t

22 think we ' ve established for the record a basis yet .    So,  yes,

23 the State does object .

24 THE COURT:    All right .    We ' re going to take a break.

25 I doubt that we ' re going to get through all these people this
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1 have serious concerns about that .

2 THE COURT:    All right .    Ms .  Sanchez?

3 MS .  SANCHEZ:    And,  Your Honor,  while I understand

4 that,   I agree to a certain extent with what Ms .   Pierson is

5 saying.     I don' t know that there ' s enough information out

6 there because he wasn' t asked those questions and neither one

7 of us,   I guess,   really knows what to ask.     I don' t think

8 there ' s a basis as yet .    I guess my suggestion would be,  and

9 we should all keep this in mind,  have him come back tomorrow,

10 he can participate in the remainder of voir dire and go from

11 there .

12 I mean,   I understand,   I just don' t know that we ' ve

13 reached a level that we can  --  that he can be excused for

14 cause without some firm information.

15 MS .   PIERSON:    There is one other issue,   I 'm sorry

16 for not bringing that up.    His son Phillip,   age 21,  we ' ve

17 been talking in this trial about a Phillip McDonald;  are we

18 talking about the same Phillip McDonald?    I think it ' s a

19 concern.    My client agrees with me that that ' s a very good

20 likelihood,   sorry.

21 MS.  SANCHEZ:    And,   again,   that ' s something we don' t

22 know.    That ' s pure speculation;  although,   granted  --

23 MS.   PIERSON:    Yeah!

24 MS .   SANCHEZ :     --  his name would probably be the same

25 last name,   Phillip McDonald.
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1 A.   Yes .

2 Q .   So if school gets out sometime in June and you stopped

3 going sometime in May,  do you think that you met the

4 defendant two months before you stopped going?

5 A.   Yes .

6 Q.   Okay.     So approximately March of 2008?

7 A.   Yes .

8 Q.   Okay.     So after you met House that first night,   did you

9 start hanging out with him at any point after that?

10 A.   Yes .

11 Q .   Okay.    How soon after you met him did you start hanging

12 out with him?

13 A.    I don' t know.

14 Q.   How often would you hang out with him?

15 A.    i don' t know.

16 Q.   Okay.    Did you see him every day?

17 A.    I mean,   at The Corner i would,  but I wasn' t like

18 hanging out with him like regularly.    Like,   I would see him

19 but I wouldn' t like hang out with him.     I really couldn' t

20 tell you  --  I don' t  --  I don' t know after the first night .

21 Q .   Okay.     So when you said that you would see him at The

22 Corner,   is this before or after you met him at Dylan' s party?

23 A.   After.

24 Q.   Okay.     So after you met him at Dylan' s party you would

25 see him sometimes at The Corner?



January 5,  2011 Trial Vol.  4 of 11 644

1 A.   Yes .

2 Q.    I want to go back to the night of this party real

3 briefly,   see if I can narrow your memory a little bit .    Do

4 you remember what the weather was like?

5 A.    It was dark.     It was cold.

6 Q.   Okay.    Do you know what time approximately you were at

7 the party that you guys decided to go meet House?

8 A.   No .

9  •  Q.   Okay.    When does Wilson get out for summer vacation?

10 A.   June.

11 Q.   Do you know if it ' s the beginning,  middle,   or end of

12 June?

13 A.    I know that I babysat my cousin all summer and that was

14 after this all happened,   so I would say probably two months

15 before school got out .

16 Q.   Okay.    You met the defendant two months before school

17 got out?

18 A.    I would  --  I think so.    I know that I  --

19 Q.   And I think you also testified not too long ago that

20 you actually didn' t finish going to school?

21 A.   Yes .

22 Q.   Okay.    Do you know approximately how much school at the

23 end you missed when you stopped going?

24 A.   No.

25 Q.   Do you think it was more than a month?
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1 goons?

2 A.   Yes .

3 Q.   Okay.    Did you believe him when he said that?

4 A.   Yes .

5 Q.   Did it cause you to be afraid of the defendant at all?

6 A.   Yes .

7 Q.   Now you said that you knew the defendant by the name,

8 House.    Did you have a name that he called you or that you

9 referred to yourself as while you were hanging out with him?

10 A.   He called me Mama,   that ' s it .

11 Q .   I want to go back to a question I asked just a few

12 minutes ago.    When I asked you if the defendant made it seem

13 like you were lucky to be hanging out with him,  you answered

14 yes .    At that time,  did you feel lucky to be hanging out with

15 him?

16 '   A.   Yes .

17 Q.   Why was that?

18 A.   Because it was like everybody knew him.

19 Q .   Okay.

20 A.   I don' t know,   I just wanted to be known too.

21 Q.   I didn' t  --

22 A.   I just wanted to be known too,   I don' t know.

23 Q.   Okay.    Did it .seem cool?

24 A.   At the time .

25 Q.   Okay.    Do you need a break,  Holly?

imany
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1 loyalty?

2 A.    I mean,   just always be there  --  I don ' t know.

3 Q.   Okay.    Did the defendant ever get mad or irritated with

4 you?

5 A.   Yeah,   I know he got irritated with me,  but I don ' t know

6 if he got like,   say,   super mad at me .

7 Q.   Okay.    Would he do anything to show that he was

8 irritated with you?

9 A.   Not talk.    You could like tell when he was like

10 irritated or mad because he just wouldn' t talk,  he would just

11 drive.

12 Q.   Okay.    Did he ever withhold giving you marijuana

13 because he was irritated with you?

14 A.    I 'm pretty sure he did,  yeah.    I 'm not saying it ' s like

15 a mean thing  --  like a mean thing,  but I ' m pretty sure he

16 had.

17 Q.   Do you remember if he had a term for doing things like

18 that when he was irritated at you?

19 A.   That I would be in trouble .

20 Q.   Okay.    Did he ever say anything to you about people

21 that he referred to as goons?

22 A.   Yes .

23 Q.   What would he say?

24 A.   That they are bad and dangerous and they hurt people .

25 Q.   Did they refer to him  --  did he refer to them as his

a y—     
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1 A.   Yes .

2 Q.    Okay.    But no sheets on it?

3 A.   No.

4 Q.    Okay.    Was there a second closet that you noticed?

5 A.    I just know I noticed the metal closet .

6 Q.   Do you remember seeing any stuff in the closet?

7 A.    I don' t remember,   like,   seeing the inside of it .     I ' d

8 just seen it .

9 Q.   Okay.    Okay.     The times that you went there,  what was

10 the purpose for going there?    What did the defendant say you

11 were going there for?

12 A.   He had to get something,   that was kind of  --  probably

13 just as an excuse but  --

14 Q.   Okay.    All right .     I want to go back again for a minute

15 about the defendant wanting you to be loyal to him,   always

16 being there.    Was there an absolute final way that you were

17 supposed to show him that you were loyal to him?

18 A.    I mean,   I just  --  I don' t know.    Like,   there wasn' t

19 like  --  we know when we  ---  there wasn' t like taking any final

20 test or something,   I just  --  I don' t know how I  --  I don' t

21 really remember.

22 Q .   Okay.    Did the defendant ever want to have sex with

23 you?

24 A.   He never specifically said that .

25 Q.   Okay.
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1 both times .    And then when I went there with Victoria it was

2 nighttime one time,   and then the other time we just sat out

3 in the car but we went there,   it was the daytime .

4 Q.   Okay.     So did you actually go into the room that

5 belonged to the defendant?

6 A.   Yes .

7 Q.   Okay.    Do you remember what it looks like inside?

8 A.   Dirty.

9 Q.   Could you remember how its set up?    Like,  was there

10 any furniture and so on?

11 A.   Two beds .

12 Q.   Two beds?

13 A.   A metal closet,   a dresser,   a computer,   like a laptop

14 thing,  no window.

15 Q.   And you said there were two beds .    Did it seem to you

16 like somebody else lived there with the defendant?

17 A.   No.

18 Q.   Okay.    Was the other bed made up like with sheets and

19 stuff?

20 A.   No,   it was just a blank bed.

21 Q.   The mattress was bare?

22 A.    It had  --  like,   it had stuff on it but it really  --  it

23 didn' t have like sheets,   it had like  --  like crap,   just

24 stuff .

25 Q.   Okay.    Was there a mattress on the bed?
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1 A.   No.

2 Q.   How about from your boyfriend,  Chris Gomez?

3 A.   Well,   I mean,  yeah,   I had but,   I mean,   he didn' t,   like,

4 talk about him all the time .    He just  --  I don' t know.    A lot

5 of people knew him.     I didn' t know him.

6 Q.   Okay.    And you say that you met him after this pool

7 party where Victoria was thrown in the pool?

8 A.   Yes .

9 Q.   But Victoria didn' t go with you that evening?

10 A.   No.

11 Q.   Okay.    And you did find out  --  and how did you  --  what

12 names did you know Mr.  Randall by before you met him?

13 A.   House,  Weed Man'.

14 Q.   Okay.    And when did the name  " Papa"  come up?

15 A.   From Victoria when they started calling him Papa.

16 Q.   Okay.    And how long had you known him when she wanted

17 to do that?

18 A.   Probably like a month or so .

19 Q.   Do you remember what month that was?

20 A.   No,   I do not .

21 Q.   You were still in school then?

22 A.   Yes .

23 Q.   Were you on a semester system or quarter system or does

24 high school not do that?

25 A.    I don' t  --  I don' t know.
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1 take up on other trials having nothing to do with this case.

2 So I appreciate your promptness and I ' ll continue to ask you

3 to be prompt even when we are delayed sometimes .     I

4 appreciate that .    Were going to continue now with the

5 cross- examination of Ms .  Tharp.

6 Ms .   Tharp,   I ' m going to remind you that you are under

7 oath;  do you understand that?

8 THE WITNESS :    Yes .

9 THE COURT:    Thank you.

10 Ms .   Pierson.

11 MS .   PIERSON:     Thank you.

12 CROSS- EXAMINATION  ( RESUMED)

13 BY MS .   PIERSON:

14 Q.   Good morning.

15 A.   Hi..

16 Q.    I ' ll repeat what I said yesterday,: if you need a break

17 just let me know,   okay?

18 A.   Okay.

19 Q.   And I 'm just going over some of my .notes from your

20 testimony yesterday.     So had you heard -about Jeff Randall

21 before you met him?

22 A.   Yes .

23 Q.   And who had you heard about him from?

24 A.   Just around the school ,   around The Corner.

25 Q.   Anyone in particular?
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1 Q.   So you weren.' t in school in June?

2 A.   No.

3 Q.   And you weren' t in school in May?

4 A.   No.

5 Q.   How about April?

6 A.   I think in the middle of April is when I stopped going.

7 Q.   So what did you do with yourself during the day?

8 A.   I babysat my baby cousin pretty much.

9 Q.    Is this the same babysitting job you had during the

10 summer or  --

11 A.   Yeah.

12 Q.    I mean,   you continued babysitting?

13 A.   Yes .

14 Q.   Okay.     Were you taking any special classes or still

15 going to a tutor or anything?

16 A.   No,   I completely stopped school :

17 Q.   Okay.     So right after you stopped going to school ,  we

18 think in the middle of April,  did you still go to your tutor?

19 A.   No.

20 Q.   Did you stop going toward the area of Wilson High

21 School?

22 A.   Yes.

23 Q.   So this corner where kids hung out,  you stopped going

24 there altogether too?

25 A.   Yes .
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1 trouble" ;   is that correct?

2 A.   Yes .

3 Q.   Okay.    You said that you felt lucky to be with Jeff and

4 hang with him because you wanted to be known too because he

5 was known.    Can you explain that to us,  please?

6 A.    I don' t know why I wanted to hang out with him.

7 Q.   Okay.    Well ,  we ' re talking now high school and this is

8 first year of high school,  right?

9 A.   Yes

10 Q.   Did you have friends before you met Jeff?

11 A.   Yes .

12 Q.   Did your social status seem to get better somehow after

13 you started to hang with Jeff?

14 A.   No,   I was pretty much a low loser just like him.

15 Q.   Did you think it was going to get better by hanging

16 with him?

17 A.   Yes .

18 Q .   How long did it take you to figure out that you were

19 pretty much a loser,   or did you?

20 A.   After I left school .

21 Q.   Okay.    When did you leave school?

22 A.   Like two months before it got out .     I know I missed a

23 lot of it,   a couple of months of school .

24 Q.   And school you think would have ended in June?

25 A.   Yes .
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1 A.   Yes .

2 Q.    Okay.    And again after you dropped out of Wilson and

3 started at Oakland in February of   ' 08 ,   did you continue to

4 see Holly at all since you were no longer at the same school?

5 A.   Yes,  we continued to hang out .

6 Q.   How often did you hang out with her?

7 A.   Weekly.

8 Q.   Okay.    What types of things would you do?

9 A.   We would either like head down to one of our other

10 friends '  houses,  one of the guys that we were friends with

11 and just kind of hang out,   do kid things,   I guess .

12 Q .   Okay.

13 A.   Nothing really in particular comes to mind.

14 Q.   Okay.    Did there come a time that spring in 2008 when

15 you and she start to hang out more,  maybe even daily?

16 A.   Yes .

17 Q.   Okay.    Now,  Victoria,  have you ever smoked marijuana?

18 A.   Yes .

19 Q.   Okay.    Back in the spring of 2008 ,   how often did you

20 smoke it?

21 A.   Every day.

22 Q.   And prior to the spring of 2008 ,   so going back even

23 further into the wintertime or Fall,   did you smoke it back

24 then?

25 A.   Yes .
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1 Q.   How often do you think you smoked it back then?

2 A.    Probably every day.

3 Q.   Okay.     So are you familiar with what marijuana looks

4 like?

5 A.   Yes .

6 Q.   Are you familiar with what it smells like?

7 A.   Yes .

8 Q.   Are you familiar with what it tastes like?

9 A.   Yes .

10 Q.   Okay.     Did there also come a time in the spring of 2008

11 where you met a man that you knew of as  " House"?

12 A.   Correct .

13 Q.   Do you see that man present in th.e courtroom today?

14 A.    I do.

15 Q.   Could you please point to generally where he is seated

16 and an item of clothing he ' s wearing?

17 A.   He ' s right there in the colored shirt,  blue colored

18 shirt .

19 Q.   Okay.

20 MS .   SANCHEZ:    Your Honor,   if the record could

21 reflect that the witness pointed in the defendant ' s

22 direction,   identified the shirt that he ' s wearing and

23 otherwise has identified the defendant for the record.

24 BY MS .   SANCHEZ:

25 Q.   Okay.    Did you know him by any other names other than
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1 House?

2 A.   Well ,  he introduced himself as House to me,   but I later

3 found out that his name was Jeff through asking him,   and

4 found out after everything and I started being interviewed

5 that his name is Jeffrey Randall .

6 Q.    Okay.    Were there any other nicknames that he went by

7 that you knew or called him?

8 A.    Just House.

9 Q.   Do you remember when you met the defendant,   House?

10 A.    In the spring of 2008 .

11 Q.   Okay.    Do you have any idea of the month?

12 A.    I 'm going to say probably around April,   either the

13 middle or later April .

14 Q.    Okay.

15 A.    Sometime after attending Oakland High School .

16 Q.    Okay.     So you started attending Oakland High School in

17 February of 2008?

18 A.   Yes .

19 Q.   Do you remember if it was beginning,  middle,   or end of

20 February that you started at Oakland?

21 A.    It was the beginning.

22 Q .    Okay.     So you think that you were going to Oakland for

23 more than two months when you met the defendant?    Does that

24 sound about right?

25 A.   About two months,  more than two months.
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1 Q.   - Okay.    Do you remember the circumstances or the

2 situation in which you met the defendant?

3 A.   Yes .

4 Q.   Okay.    Could you describe that,  please?

5 A.    I was hanging out in University Place,   56th and

6 Orchard,   in that area,   and I was hanging out with two boys

7 called Ryan Little and Michael Nolle   (phonetic) ,   and there

8 was a party going on at our friend Ethan' s house,   his

9 birthday.    And the buses had stopped running,   so Ryan Little

10 said,  okay,  well,   I ' ll call my friend,  House,   and hopefully

11 he can give us a ride.    And so he ended up calling House and

12 House agreed to give us a ride .    And he picked us up at the

13 AMPM on 56th and Orchard and took us down to Ethan' s house.

14 Q.   Okay.    This friend,   Ethan,  how old was he?

15 A.    17  --  or my age at the time,   so 15 .

16 Q.   And there was a party there?

17 A.   Yes.

18 Q.   Okay.    How many people were there;  do you remember?

19 A.    Probably about 15 people.

20 Q.   And how old were they generally on average?

21 A.    15 .

22 Q.    15 years old?

23 A.    ( Nodding. )

24 Q.   Did the defendant go into the party?    Did he  --  was he

25 hanging around the party?
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1 And so I was a little bit nervous about that because I didn' t

2 know this man and he was a lot older than I am and I didn' t

3 know if I could trust him or not,  but I agreed to it and he

4 came and parked down the street from my house again and I

5 walked down and he picked me up and we drove around a little

6 bit,  parking outside of Wilson at one point and talked.

7 Q.   Okay.    How long did that interaction last?

8 A.   That was probably about an hour- and- a- half .

9 Q.   Okay.    And you just talked with him?

10 A.   Yes .    And there was one point where he asked me if I

11 wanted to drink a little bit and I said no.    You know,   I felt

12 uncomfortable because I didn' t know him and I didn',t want

13 alcohol to be involved.    And he said to me  --  he kind of

14 smirked and said,   in time you' ll feel comfortable .    And .so I

15 didn' t want him to think that I was,  you know,   like,   sketched

16 out around him or whatever,   so I agreed.    And he just went  --

17 we drove to a liquor store in Westgate and he picked up two

18 little shots of whatever,  vodka I think.

19 Q.   Okay.    And did you consume that?

20 A.   Yes .

21 Q.   You said he picked up two of them?

22 A.   Yes,   I had one and he had one .

23 Q.   Okay.    And it was just the two of you that entire time?

24 _   A.   Yes .

25 Q.   And you used the term  " sketched out"  around him,  what
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1 Q.    Okay.    Often?

2 A.   Yes . 

3 Q.    In the same red car?

4 A.    Yes .

5 Q.    Okay.    So you met him that one night;  did there come a

6 time after that where you started hanging out with him more

7 often?

8 A.   Yes .

9 Q.   How did that come about?

10 A.    I think about a week I 'm going to say after I got his

11 number,   I called him for a bag of marijuana to buy and he

12 parked down the street from my house and I walked down and

13 picked up a bag from him.    Holly was there with me that time

14 and so we both walked down and picked up a bag and then I

15 think he gave us a few cigarettes and then that was it .

16 Q.   Did you pay for that marijuana?

17 A.   Yes .

18 Q.   Okay.    All right .    And that was about a week after you

19 met him the first time?

20 A.   Yes .

21 Q .   And how did it progress from there?

22 A.    I called him a second time,  probably about a week

23 later,   I ' m going to guess,   for another bag of marijuana.    And

24 he said that he wanted to pick me up and just talk to me and

25 hang out with me and,  you know,   get to know me a little bit .
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1 A.   We were hanging out. but not with Jeff .

2 Q.   Okay.    Did there come a time when the two of you,  you

3 and Holly,  were hanging out with the defendant?

4 A.   Yes .

5 Q.   Okay.    And how far,   let ' s say,   after the two- hour

6 evening where you guys had some vodka,  how long after that

7 was it that the two of you were hanging out with the

8 defendant?

9 A.   Probably about two to three weeks.

10 Q.   And then were you both hanging out with him every day

11 or  --

12 A.   Yes .

13 Q.   Okay.    Do you know the name Dylan Gormley?

14 A.   Yes .

15 Q.   That spring of 2008,   did you go to a party at that

16 person' s house?

17 A.   Yes .

18 Q.   Okay.    Was Holly also at that party?

19 A.   Yes,   she ' s the one who wanted me to go.

20 Q.   Okay.    Did you go together?

21 A.   Yes .

22 Q.   Okay.    Where in the time frame did this party occur?

23 Did it happen before you met House altogether or  --

24 A.    It was when  --  after I started hanging out with him.

25 Q.   Okay.    And at what stage in the hanging out?    Was it
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1 A.   Yes .

2 Q.    What is it?

3 A,    ( 253)   759- 0313 .

4 Q.    03 what?

5 A.    13 .

6 Q ..   So when did it start that he would call you at home?

7 A.    I don' t think he ever called me .

8 Q.   Okay.

9 A.    Because_ of the fact that it was a home phone number.

10 Q.   Okay.

11 A.    I was always supposed to call him.

12 Q.   And you would use the house phone?

13 A.   Yes .

14 Q.   All right .     So could you describe  --  I mean,   did you

15 start to hang out with him more and more after this couple of

16 hours where you drank some vodka?

17 A.   Yes .

18 Q .   Okay.    So how did that sort of happen?

19 A.    Same way,   calling him to pick up some marijuana and

20 then him wanting to hang out .

21 Q .    Okay.    So how often would you be hanging out with him?

22 A.    It started slowly at first and then progressed

23 regularly from maybe like once a week to every day.

24 Q .   Every day?    Was Holly hanging out with you at this

25 time?  •
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knowledge?

2 A.   Once or twice a week,   I 'm sure,   if not more often.

3 Q.   Okay.     So would he ever,  when he was mad at you and

4 wanted to punish you,   say that he was going to stop giving

5 you that marijuana?

6 A.   Yes .

7 Q.   And did he ever,   in fact,  follow through with that and

8 not give it to you?

9 A.   Maybe like one or two occasions but he . never actually

10 stopped.

11 Q.   Okay.    Now one of the things that you just said in your

12 testimony was he would say once I ' m gone people are going to

13 treat you like shit again,  or something like that .    Did he

14 make it seem like you were lucky to be hanging out with him?

15 A.   Yes .

16 Q.   What other things would he say?    I mean,  what gave you

17 the impression that he thought you were a lucky girl to be

18 hanging out with him?

19 A.   Well,   he acted as though he was the most respected man

20 in the world and that he was the best kind of guy to be

21 around.    Obviously,   that ' s not true.

22 Q.   And did you in fact for a time feel lucky to be part of

23 his group?

24 A.   Yeah,   I think so,   definitely.

25 Q.   Did the defendant ever say anything to you about people
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1 Q.   Okay.    Were these words that he was saying to you?

2 A.   Yes .

3 Q.   How did that make you feel?

4 A.    Small .

5 Q.   Other than saying things to you,   was there any other

6 way that he would show that he was mad at you?

7 A.   Just body language and voice tone.

8 Q .   Okay.    Would he ever do anything basically to punish

9 you for doing something wrong?

10 A.   Yes,   but he never hit me or Holly that I  --  I don' t

11 know exactly if he ever hit Holly,   but to the extent of my

12 knowledge he never hit me or Holly or punished us physically,

13 but,   you know,  he would either take away some of the money

14 that we made or,  you know,   threaten to not hang out with us

15 anymore and told us that,  you know,   once I ' m gone everyone ' s

16 going to start treating you like shit again.

17 Q.   Okay..    When you say money you made,   is that the money

18 that he would give you for helping him sell marijuana?

19 A..   Yes .

20 Q.   Okay.     How often did he give you marijuana that you

21 could smoke for yourself?

22 A.   Well ,   it ' s hard to say because I was also taking

23 marijuana from him behind his back,   so. . .

24 Q.    So . how often,   if you can remember,   did he knowingly

25 give you marijuana that you didn' t take from him without his
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1 A.    I did.

2 Q.   And do you know how much longer after you met him Holly

3 met him?

4 A.    It was when I had called him the first time to pick up

5 a bag she walked down with me.

6 Q.   Okay.

7 A.   So it was the second time I had met him was the first

8 time that she had met him.

9 Q.   Okay.    Did you ever tell Holly that the defendant had

10 raped you?     

11 A.   Yes .

12 Q.   Do you remember when you did that?

13 A.   No.     I remember when she told me though,   and it

14 happened to her first .

15 Q.   Okay.    And when she told you,   did you then tell her or

16 had it not yet happened to you?

17 A.    It had not yet happened to me.

18 Q.   Okay.     Do you remember if you told her after the first

19 time that it happened or after the second time that it

20 happened?

21 A.   After the first time I did tell her.

22 Q.   Do you remember what her reaction was?

23 MS .   PIERSON:    Objection;   relevance .

24 THE COURT:    Overruled.    You may answer the question.

25 THE WITNESS :     She wasn' t surprised.
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1 BY MS .   SANCHEZ :

2 Q.   Would the defendant talk to you about selling marijuana

3 for him?

4 A.   Yes .

5 Q.   Would he actually say that it was marijuana that you

6 were selling?

7 A.   Yes .

8 Q.   When he would give you marijuana for you to smoke,

9 would he tell you that its marijuana?

10 A.   Yes .

11 Q.   He referred to it as marijuana?

12 A.   Yes .

13 Q.   Okay.    You' ve testified that the nickname that you knew

14 the defendant by was House;  did the defendant have a nickname

15 for you?

16 A.   Do I have to answer that?

17 Q.   Yes .

18 A.   Little Mama.

19 Q.   Did he have a nickname for Holly that you knew of?

20 A.   Big Mama .

21 Q.   Was that your .nickname,  was it a nickname that he just

22 used or was it something that was common knowledge?

23 A.    It was just him.

24 Q .   Just him?

25 A.    ( Nodding. )
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1 that to you?

2 A.   What?

3 Q.   All right .'   Let me ask another question.    Did you steal

4 some of that marijuana from Mr.  Randall?

5 A.   Yes..

6 Q.   How much?

7 A.    I don' t know.     I stole in increments of  --  I don' t

8 know.     Stolen increments so I wouldn' t know how much all

9 together.

10 Q.   How often did you steal?

11 A.   This didn' t go on for very long,   so  --

12 Q.   For how long?

13 MS .   SANCHEZ:    Your Honor,   I ' m going to object as

14 outside the scope of redirect .     I don ' t think we really  --

15 THE COURT:     I don' t believe we did either.

16 MS .   PIERSON:    Side bar?

17 THE COURT:    Okay.

18 Side bar discussion. )

19 BY MS .   PIERSON:

20 Q.   Over what time period were you stealing marijuana from

21 Mr.  Randall ;  weeks,  months  --

22 A.   The time period  --

23 Q.    --  days?

24 A.    --  that I was stealing off him?

25 Q.   Weeks,  months or days?
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1 A.    It definitely wasn' t months .     I wasn' t hanging out with   .

2 him for months .

3 Q.   Okay.

4 A.    It was  --  I don' t know,  probably like two weeks at the

5 most .

6 Q .   Okay.    Before or after you say he raped you?

7 A.    I think it was afterwards .

8 Q.   And where  --  I ' ll move on.    Weren' t you afraid of him

9 for stealing from him?    He ' s going to send his goons after

10 you,   right?

11 A.   Right .

12 Q .   He ' s going to kill you,  right,  but you' re stealing from

13 him.    You' re stealing from a man you say that you were

14 definitely afraid of?

15 A.   Yes .

16 MS .  SANCHEZ :    Your Honor,   I ' m going to object again

17 that this is outside the scope of redirect .

18 THE COURT:     Counsel,   I think it is .

19 MS .   PIERSON:     Okay.    I ' ll move on.

20 MS .   SANCHEZ :     I ' ll move to strike Ms .   Newell ' s

21 response because she did respond to that last question while

22 I was objecting.

23 THE COURT:     You' re instructed to disregard her last

24 answer.

25 BY MS .   PIERSON:
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1 A.   Not long at all .

2 Q.   You knew him before you knew Jeff Randall,   didn' t you?

3 A.    I knew of him,   I didn' t like know him,  know him.

4 Q.   Okay.    And in the spring of 2008 you had a boyfriend;

5 is that correct?

6 A.   Yes .

7 Q.   And his name was Chris Gomez;   is that correct?

8 A.   Yes .

9 Q.   And Chris was hanging with a guy named House or Big

10 Jeff,   Jeff;   is that correct?

11 A:   Yes .

12 Q.   You would have heard Chris make reference to a fellow

13 named House,   Jeff or Big Jeff;  is that correct?

14 A.   Yes .

15 Q.   And you heard about that for several weeks before you

16 actually met this fellow,  House,  Jeff,   or Big Jeff;  is that

17 correct?

18 A.   Yes .

19 Q.   And that was from Chris Gomez;  is that correct?

20.    A.   Yes .

21 Q.   And you were hearing positive things about this fellow;

22 is that correct?

23 A.   Not positive now,   but I mean,  when they were then,  what

24 they were saying,   I thought they were,  yes .

25 Q.   Okay.    You didn' t remember when you met Victoria;   is
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1 that correct?

2 A.   Yes .

3 Q.   Okay.     I may repeat some of this and I 'm really sorry

4 if I ' ve already asked you.

5 Referring to Jeff Randall as  " Papa"  that was Victoria' s

6 idea?

7 A.   Yes .

8 Q.   Tell us how that came.  about .

9 A.    I don' t know,   it just did.    He started calling us

10 Mama"  or something Mama.

11 Q.    " Big Mama" ,   " Little Mama" ?

12 A.    Sure,   I don' t know.     I just know Mama came about and

13 Papa came about somehow too.

14 Q.   Were you ever with Victoria when she made reference to

15 Papa?

16 A.   Yes .

17 Q.   Okay.    How many times?

18 A.    I don' t know,   like once .

19 Q.   Like once?

20 A.   One time is what I can recall .

21 Q.   Before you met Jeff Randall ,   did you have a water pipe?

22 A.   A water pipe?

23 Q.   Uh- huh,   to smoke marijuana?

24 A.   Yes .

25 Q.   Okay.     Can you describe it for us?
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1 MS .   SANCHEZ:    Your Honor,   I ' m going to object to the

2 relevancy of this :

3 MS .   PIERSON:    I ' ll move on.    Withdraw the question.

4 BY MS.  PIERSON:

5 Q.   So  --  and Imay have gone through this,   again I

6 apologize.     Some of the guys you heard that they were  --

7 Chris and some of the other guys you heard were hanging with

8 this Jeff,  Big Jeff,  House,   correct?

9 A.   Yes .

10 Q.   And some of the other guys with Chris would have been

11 Dylan  --

12 A.   Mike Phillips .

13 Q.   Mike Phillips,  Dylan,  who else?

14 A.   Mike Phillips and Dylan are really the persons I knew

15 really hanging out with him.

16 Q.   Was there somebody named Lucas who hung around?

17 A.   Lucas  --  I don' t  --

18 Q.   Okay.

19 A.    I know Lucas,   I don' t remember Lucas hanging around

20 House.

21 Q.   Okay.    And in the spring of 2008 ,  were there places

22 that several of you would get together and,   say,  party?

23 A.   Yes .

24 Q.   And where were some of those places?

25 A.   Dylan' s,   Parker something.
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1 Q .   You ever go over to Nate or Nathaniel Mitchell ' s place?

2 A .   No,   I ' ve never been to Nathaniel Mitchell ' s place but

3 I 've heard many stories about it .

4 Q .    From Chris?

5 A.   Yes .

6 Q .   Well,  we won' t go into that since you haven' t been

7 there .    And how did you get over to Smoker ' s Corner after you

8 stopped going to school?

9 A.    I never went to Smoker ' s Corner after I stopped going

10 to school .     I never even went to the north end when I stopped

11 going to school .

12 Q .   Have you thought about when you actually stopped going

13 to school any more since I asked you the question?

14 A.   No.

15 Q .    Okay.    So there ' s one more question on that subject .

16 Do you remember how much time was left in the school year?

17 A.    I had thought a couple of months,  but I don' t know the

18 exact date .     I would think a couple of months because I know

19 I was watching my baby cousin for a while.

20 Q .   Okay.    Did you ever go to Jeff Randall ' s house where he

2.1 lived?

22 A.   Yes .

23 Q .   Okay.    How many times?

24 A.    I ' d say three or four times .

25 Q .    Okay.    Can you tell us about those times?
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1 raped last night and she says no,   then,   oh,   you can' t get

2 into the medical records .     I disagree,   I think absolutely you

3 can,   it ' s just the form that it ' s going to take .     If you' re

4 going to ask cross- examination questions in the foim of

5 didn' t you tell-- "  and then quote from the medical records

6 and then have her deny this or say I don' t remember,  ,you' ve

7.       effectively put it in front of the jury without the benefit

8 of the person who was there to actually hear it who might

9 remember it .

10 So I ' m struggling with how that occurs .     If you ask the

11 question once,   twice,  three times;  you know,   by the tenth

12 time I 'm going to sustain an objection  --

13 MS .   PIERSON:    Sure .

14 THE COURT:     --  because I don' t want all this

15 information being pulled in through a hearsay document .

16 MS .   P.IERSON:    Statements made for purpose of medical

17 diagnosis and/ or treatment,  Your Honor,   is not necessarily

18 hearsay.    I know this is usually a prosecutor' s type of

19 argument .    Another thing to bear in mind is  --

20 THE COURT:    Well,   is it your intent then to admit

21 the medical record?

22 MS .   PIERSON:    No.

23 THE COURT:    All right .

24 MS .   PIERSON:    No,   there ' s too much that would have

25 to be pulled out of here.     I mean,  given the Court ' s prior
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1 rulings,   the issues with the parents and alcohol abuse,   all

2 of that,   problems with the parents,   all of that,   it may go

3 into her other sexual partners .    No,   just this piece .

4 And this is a doctor whose medical records were

5 obtained by the State and who we had quite a brouhaha with

6 the State over . a January 2010 E- mail that the doctor had sent

7 to Mr..  Odell regarding our interview with the doctor.     So

8 that ' s been overcome,  but this is not something that has been

9 a surprise to the State .     I will also note that the bate

10 stamp is Page 77 of discovery so this is nothing new to the

11 State and would normally be expected to have been something

12 that is part of the witness preparation by the State .

13 THE COURT:     I guess I have to leave it with the jury

14 sorting it out .    Somebody' s got to help me here.

15 MS .  PIERSON:    Whether I call the doctor or not.,   the

16 State is free to do so.     I couldn' t claim surprise having

17 introduced the subject .    And I  --  if I can have a moment with

18 the mother before she takes the stand,   I have to

19 cross- examine her.     I can ask her that question was she there

20 for that part of it with the doctor that she remembers,  or

21 let her review that .    Because again we go back to a motion

22 that was heard and denied in CDPJ when I was asking for my

23 interviews with the State witnesses .    But because they' d all

24 been court reporter taken,   I was denied those interviews so

25 I '-m going off of interview notes in discovery,  not my own
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1 interviews .

2 MS .   SANCHEZ :     I  --  my position is that this

3 information is out there.    I guess if the Court wants to  --  I

4 share the same concerns that the information is out there

5 without you know,   through Ms .   Pierson.     I don' t really

6 know how to lead the Court in this particular case .

7 MS .   PIERSON:    Well,   the State can redirect and or

8 call the doctor.

9 MS .   SANCHEZ:    Well,  but if she says that she doesn' t

10 remember or that she never said these things?

11 THE COURT:     I guess we ' re just going to have to take

12 it one cruestion at a time and if it all gets out there and

13 ultimately there is ~no one to substantiate it,   I guess the

14 State can propose a limiting instruction that indicates to

15 the jurors they' re supposed to disregard all this

16 information.

17 MS .   SANCHEZ :    That may be the way that we have to

18 go.

19 THE COURT:    Okay.    Let ' s take a break.

20 THE JUDICIAL ASSISTANT :    All rise .     Court ' s at

21 recess .

22 Recess . )

23 THE JUDICIAL ASSISTANT:    All rise .    Court ' s

24 reconvened.

25 THE COURT :     Please be seated.    Thank you.
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1 MS .   SANCHEZ :    Shall I have Ms .   Tharp retake the

2 stand?

3 THE COURT:    Please .

4 Jury enters . )

5 THE COURT:    Please be seated.

6 Ms . , Pierson,  please continue .

7 MS .   PIERSON:    Thank you.

8 BY MS .  PIERSON:

9 Q .    So you do remember going to see Dr.   Struthers?

10 A.   Yes,   I do..

11 Q .   Okay.    And your mom took you;  is that correct?

12 A.   Yes .

13 Q .   Okay.    And as part of your visit with Dr.   Struthers

14 there was a part where you spoke with her and then a part

15 where she actually did a physical examination;   is that

16 correct?

17 A.   As I remember,  yes .

18 Q .   And was your mother with you the entire time?

19 A.   Not the whole time I was in the doctor' s office.

20 Q.   Okay.    Was your mother there throughout the entire

21 interview?

22 A.    I don' t even remember the interview,   no.

23 Q .   Okay.     So_ let ' s talk about what you talked about with

24 the doctor and just whether your mother was there or not at

25 that time,   okay?

STATE OF WASHINGTON J.  JEFFREY LAMONT RANDALL  -  Testimony



January 10,  2011 Trial Vol.  5 of 11
1071

1 A.   Yes .

2 Q .   And you leaned over because you had to puke and you

3 tripped on something and .your flip- flop broke,   so you fell ;

4 do you remember that?

5 MS.   SANCHEZ:    Your Honor,   I 'm going to object to

6 this .     I don' t see how there ' s a  --

7 THE COURT:    Sustained.

8 MS.   SANCHEZ:    Thank you.

9 MS.   PIERSON:    Okay.

10 MS.   SANCHEZ:     I ' d ask that the jury be asked to

11 disregard Ms .   Pierson' s question.

12 THE COURT:    Please disregard.

13 BY MS .  PIERSON:

14 Q.    So when you were interviewed on August 6 ,   2009,  you

15 were asked questions about the night you blacked out and

16 that ' s the night we were talking about when you went to see

17 the doctor;  is that right?

18 A.   Yes .

19 Q.   And you were  --  you gave answer to those questions

20 about what happened that night,   didn' t you?

21 A.   Yes .

22 Q.   Okay.    So have you had a chance to read Page 15?

23 A.   Yes .

24 Q.   Reading that,   does that help you to remember what

25 happened that night?
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A.   Well,   I wasn' t able to remember how I got out of the

2 car and why I even got out of the car.     I don' t remember how

3 we  --  the  --  the whole night .

4 Q.   So you ' re saying it helps you a little bit but not very

5 much?

6 A.   Yes .

7 Q.   Okay.     Would it be fair to say that your memory of that

8 night was better on August 6,   2009 than it is here in court?

9 A.   No.

10 Q.   Okay.     So in answering the  .questions,   on August 6,

11 2009,  were you giving truthful answers to those questions?

12 A.   No,   I was not .

13 Q.   Why were you not giving truthful 'answers to those

14 questions on August 6,   2009?

15 A.   I really don' t know why.    It was only the second time

16 that I  --  I was  --  I know what you' re talking about,   I know

17 that you' re saying the whole Victoria thing that she went to     •

18 the bathroom,   but I. don' t know why I said that .     I don' t know

19 why.    The lady who was interviewing me,   I ' m not going to lie,

20 I really didn' t like her.     I just wanted to give her what she

21 wanted to hear.

22 Q.   There was a prosecuting attorney there; • is that

23 correct?

24 A.   Yes,   there was .     •

25 Q.   Had you been in touch with the victim advocates from
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1 A.    --  know if I fell .     I don ' t know.

2 Q.   Okay.    How did you lose the flip- flop?

3 A.    I don ' t know.

4 Q.   Okay.    Do you remember falling?

5 A.   No.

6 Q.   Do you remember going back to the car?

7 A.   No.

B Q.   After your flip- flop,   what ' s the next thing that you

9 remember?

10 A.    I don' t know.    It was cold,   I remember that,   it was

11 really cold.

12 Q.   Okay.    Do you remember going home?

13 A.   No.

14 Q.   Did you have an argument with Chris?

15 A.   Not that I remember.

16 Q.   But you might have?

17 A.   Maybe,   I don' t know.

18 Q.   Okay.     I 'm going to ask you to direct your attention to

19 starting on Page 20 of the same document..

20 Do you remember,  Ms .   Tharp,   sitting here now,   do you

21 remember the first time you say that you were raped by Jeff

22 Randall?

23 A.    I 'm not clear but I remember some of it,   yes .

24 Q.   Okay.    And on August 9,   2009,  when you were interviewed

25 by Defense Attorney Karen Campbell with Prosecuting Attorney
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1 Raymond Odell and a court reporter present,   do you remember

2 that it was important for you to listen to the questions and

3 answer them truthfully?

4 A.   Yes .

5 Q.   All right .    And did you do your best on August 9,

6 2009  --  whoops,  August 6 ,   2009,   to do exactly that ,   to answer

7 the questions truthfully?

8 A.    I tried but I know I lied.

9 Q.   Okay.    So you' ve had a chance to read this document

10 before taking the stand for testimony;   is that correct?

11 A.   Yes .

12 Q.   Okay.    And as far as the first time you say  --  that you

13 say you were raped by Jeff,  would it be fair to say that as

14 far as your testimony in court,   I ' m talking about this

15 proceeding here,   on the stand last week and again here now,

16 that it ' s important to tell the truth;  is that correct?

17 A.   Yes .

18 Q.   Okay.    And did reading through this document regarding

19 your interview,   that and before you taking the stand to

20 testify,  did it help you in reading through this document to

21 remember details?

22 A.   Yes .

23 Q.   All right .     So in both that interview and today,   it is

24 your testimony that you don' t know what month that first

25 alleged rape occurred;   is that correct?
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1 Q.   Okay.    And you said that he penetrated you vaginally;

2 is that correct?    Do you remember saying that?

3 A.   Yes .

4 Q.   Okay.    And that ' s what you mean by saying he raped you;

5 is that correct?

6 A.   Yes .

7 Q.   Okay.    And what happened after that?    You were crying.

8 That ' s what you said in the interview;   is that correct?

9 A.   Yes .

10 Q.   And you said in the interview also that Jeff said why

11 are you crying .and you said I don' t know,   right?    I 'm on Page

12 25 now.

13 A.   Yes .

14 Q.   Okay:    And you just put your clothes on and he said

15 stop crying and go get Victoria;   is that correct?

16 A.   Yes .

17 Q.   Okay.    And that ' s what happened the first time and you

18 said,  yes;   is that correct?

19 A.   Yes .

20 Q.   Okay.     So what you' re saying to us now,  Ms.  Tharp,   and

21 I want you to be as clear as you can,  what are you saying to

22 us now about these two different versions?

23 A.   That the one with Victoria was a lie.

24 Q.   A complete lie?

25 A.   A complete lie .

STATE OF WASHINGTON v.  JEFFREY LAMONT RANDALL  -  Testimony



January 10,  2011 ,       Trial Vol.  6 of 11 1082

1    • Q.   When you say a complete lie,   and let ' s be careful about

2 this,   do you mean that everything  --

3 A.   That Victoria was not there whatsoever,   it was a

4 complete lie.

5 Q.   When you say a complete lie,   do you' mean that

6 everything you said was a lie?

7 A..   Her being there was a lie .    Me going out to the

8 bathroom to get her was a lie .

9 Q.   Okay.    Him raping you,  was that a lie?

10 A.   No,   it was not .

11 Q.   Okay.     So that part of the story you ' re saying is true;

12 is that correct?     

13 A.   Yes .

14 Q .   Okay..     On Page 27 you were asked questions about the

1.5 second time;   is that correct?

16 A.   Yes .

17 Q .   And again Jeff told you take your clothes off and lie

18 down and you did,   correct?    And you were asked if there was

19 any oral stuff and you said that there was;  is that correct?

20 A.   Yes .

21 Q.   And what did you mean when you said there was oral

22 stuff?    Can you just explain that to us what happened.    What

23 did you mean?

24 A.   That he did stuff to me .

25 Q.    I ' m sorry?
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1 backpack.    And,   again,   it was just loose on the bottom. and

2 amongst the seams and whatnot .    And I 've indicated in my

3 report that I just scraped some out and packaged it

4 separately.     It was just loose in the backpack in the bottom.

5 Q.   And you noticed where . I 'm going when you said you were

6 scraping it off the bottom?

7 A.   Correct,   it ' s a pretty minimal amount .

8 Q..   How minimal?

9 A.   That ' s pretty minimal .     I did note that they were a

10 couple of different buds that would be smokeable,  but this is

11 a pretty minimal amount .    Yeah,   I mean  --

12 Q.   Does it have a resale value?

13 A.   This?

14 Q.   Yeah.

15 A.   No,   I couldn' t imagine so,  no.

16 Q.   Okay.

17 A.    I 'm sure somebody could smoke it if they wanted to,  but

18 I hope they wouldn' t get charged too much for it .

19 Q.   Let me just take a fast look because I haven' t seen

20 some of these things .

21 Help me,   33 ,  weren' t there two bottles found?    Were

22 they packaged separately?    There was a  --

23      •      A.   No,  there were two pill bottles .     Is that  --

24 Q.   Oh,  okay.     There was one pill bottle that had capsules

25 in the residence?
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1 A.    In the apartment .

2 Q .   And then an empty pill bottle?

3 A.   The empty one with the partially torn label from the

4 car.

5 Q .    From the car.    But not two bottles of  --  wait a minute..

6 Just a second.

7 A.   No?    One bottle of the baby oil .

8 Q.   Okay.    Just the one?

9 A.   Yes .

10 Q .   And how full was that?

11 A.    It was about half full or so.     It was kind of a mess

12 and I really didn' t have any choice but to offload the

13 contents at the time .    There was no cap.

14 Q.    I don' t think I could argue with that.

15 A.   Yeah.

16 Q .   And so just to be very clear,   all this black stuff we

17 see,  that ' s the fingerprint dust?

18 A.   Yes,   I submitted it to the forensics lab and they

19 fingerprinted it and packaged it again separately.

20 Q.   And that by itself can be messy,  right?

21 A.   Oh,  yes.

22 Q.    So a bottle  --  a plastic bottle that contained baby oil

23 would be messy by itself?

24 A.   Yes .

25 Q.   Especially one without a cap .    And .then you add the
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1 fingerprint dust , to it and we don' t want to open this,   right?

2 A.   No.

3 Q.   Okay.    You tossed out the contents?

4 A.   You know,   I kept it for quite some time and discussed

5     • it with Detective Reopelle,  and because it wasn' t going to be

6 tested I did dispose of it.

7 Q.   Okay.    And that would have been Detective Reopelle ' s

8 decision whether to test it or not,   right?

9 A.   Yes ,   ultimately,  but I 'm sure I told him  --  we could

10 discuss it I 'm sure,  but yes.,   it ' s his choice.

11 Q.   Equate is,  well,   a hallmark brand,   isn' t it?

12 A.   I 'm not sure .    Definitely drug store or pharmacy .but I

13 really don ' t remember which one.

1a Q.   Do you remember if it had an odor?

15 A.   No,   I don' t remember that it did or not,   but on the

16 label it indicates it ' s aloe vera.

17 Q.    I haven' t opened this.     Is there anything left in here?

18 A.   Yes .

19 Q.   There is still stuff in here?

20 A.   Nothing of evidentiary value .     Its a CD and I think a

21 hat and some wadded up bits of paper.

22 Q.   Okay.     There was at one time some leftover food

23 remnants from fast food meal?

24 A.   Yes .

25 Q.   And that was from one of the large compartments?
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1 A.   Yes .

2 Q.   And you took that out and threw that away?

3 A.   Yes,   I did.

4 Q.    That be a safety issue,   right?

5 A.   Yes,   I documented it very well in my report that I was

6 disposing of partially eaten food because I can' t turn that

7 in to sit downstairs for  --

8 Q.   Molds,   bugs,   all that stuff?

9 A.    --  years,   correct .

10 Q.    So other than that and what you' ve described that you

11 removed from the bag,   is whatever is left in here that ' s

12 everything that was in this bag?

13 A.    Yes,   it is .    The items of evidence I documented

14 separately.     The items I had to throw away,   like the food,   I

15 documented separately.    Everything else remains in there and

16 did not appear to have any evidentiary value .

17 Q.   Okay.     Thank you.

18 THE COURT:    Anything further,   Ms .   Pierson?

19 MS .   PIERSON:    Oh,  no .

20 MS .   SANCHEZ:    Nothing further,   Your Honor.

21 THE COURT:    Thank you.

22 THE WITNESS :    Thank you,   Your Honor.

23 MS .   SANCHEZ:    I would reserve the right to recall,

24 just in case .

25 THE COURT:    All right .    Detective,  you may be
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1 recalled if necessary.

2 THE WITNESS :    Okay.    Thank you,   Your Honor.

3 THE COURT:    Thank you.

4 We ' re going to take our afternoon break.     Please leave

5 your notes,   do not discuss the case,   and we ' ll be back in

6 about 15 minutes .

7 Jury exits. )

8 THE COURT:    One question for Ms .   Sanchez .    We have

9 been asked by the jury whether we ' re on schedule .    I 'm

10 curious to know whether or not you can predict if we are,  and      •

11 maybe give us some estimate regarding witnesses,  who they

12 are,  how long they' ll take.

13 MS.   SANCHEZ:    Well  - -

14 MS.  PIERSON:    Let me add something in this mix.     I

15 am sitting here and something has happened to me,   Irm not

16 sure what it is,  but go ahead.

17 THE COURT:    As in allergic reaction?

18 MS .   PIERSON:    I don' t know.

19 THE COURT:    Okay.

20 MS.   SANCHEZ:    Not a heart attack,   is it?

21 MS .   PIERSON:    No,   I don' t think so.

22 MS.   SANCHEZ:    Okay,    Your Honor,   I had two more

23 witnesses lined up for this afternoon.

24 THE COURT:    Okay.

25 MS.   SANCHEZ:    We may be able to do it .     It ' s
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1 Detective Muse and Sam Scalise;  although from what I

2 understand from Ms .   Pierson,   even if we are able to begin

3 with Ms.   Scalise,   she will probably go into tomorrow.

4 THE COURT:    All right .

5 MS .   SANCHEZ:    So that leaves  - -  just one second.

6 Eleven total witnesses left including Detective Muse and

7 Samantha Scalise .     I don' t believe that the detective  --

8 Detective Muse or Detective Reopelle will take too long in

9 terms of like cross- exam,  but I think Nathaniel Mitchell and

10 Samantha Scalise and Cori Hilton may take a little bit of

11 time,  not necessarily with my direct,   but with Ms.  Pierson' s

12 cross .    My aim,   I was trying to work this out last night

13 actually,   is to be done with my case in chief Thursday

14 morning,  probably ending with one or two witnesses on

15 Thursday morning.     I still think that ' s possible but that ' s

16 just my estimate .

17 THE COURT:    Okay.    Ms.  Pierson,   and then in addition

18 to the possibility of Mr.  Randall testifying,   I think you

19 said you had three other witnesses?

20 MS .   PIERSON:    Just the three .    All of them are or

21 were employees of this group home.    One of whom I may be out

22 of touch with because her phone was disconnected and when I

23 sent her an E- mail and requested a delivery receipt,   it

24 bounced back.    And,   frankly,   to have three employees or

25 former employees might be cumulative,   so cut that down to
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1 probably Tasha Lewis and Sabryna Klug.

2 MS .  SANCHEZ :    And,   actually,  I 'm calling Sabryna

3 Klug .

4 MS .  PIERSON:    Oh,   are you?

5 MS .  SANCHEZ :     I am.

6 MS .  PIERSON:    Well,   then never mind.

7 THE COURT:    All right .    And that ' s within your nine?

8 The nine that you expect to call after today?

9 MS .   SANCHEZ :    Yes .

10 THE COURT:    Okay.

11 MS .  SANCHEZ :    And,   actually,   I just .realized that we

12 don' t need Forensics Scientist Jane Boysen,  provided we are

13 going to stipulate,  which I will need to draft to make sure

14 we can agree on the language,  but that ' s also another minus .

15 THE COURT:    Okay.

16 MS .  PIERSON:    Or you can just get Detective. Muse on

17 the stand and offer it through him if you want to offer it

18 through a witness,   rather than just offer it .

19 THE COURT:    And then there would be no objection.

20 MS.  PIERSON:    Yeah,   there won' t be.

21 MS .  SANCHEZ :    Well,   I suppose I could have done that

22 for Quilio.     I usually just do it like before I rest .

23 MS .  PIERSON:     It doesn' t matter.    Any way you want

24 to do it .    Number 34 and 36 contain documents.     I haven' t

25 seen what documents they are .    Before they get offered,  we
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1 need to find a way to open it because I don' t know if they' ve

2 got warrants stuff in there or DOC stuff in there .

3 MS .   SANCHEZ :    Well,   they' re all sealed.     I mean,

4 what was admitted and what ' s been placed in here was

5 described in the report so I think we can just open it and

6 look at it .

7 MS .   PIERSON:     Can we?

8 MS .   SANCHEZ :    Yes .

9 MS .   PIERSON:     Okay.    Good.    We can do that outside.

10 THE COURT:    All right.    You can do it during the

11 break.

12 MS .   SANCHEZ:    Yep.

13 MS .   PIERSON:    Thank you.

14 THE COURT:     So the answer to the question is we may

15 be on track to finish on Thursday?

16 MS .   SANCHEZ :     I believe we  --  I think that there ' s a

17 good chance we ' ll finish with our cases on Thursday.     I don' t

18 know about closing because I think jury instructions will

19 take some time.

20 THE COURT:    All right .     Sounds like we might go into

21 early next week,   Tuesday.

22 MS.   PIERSON:    Aw,   okay.

23 THE COURT:    All right .     So that ' s the answer.

24 THE JUDICIAL ASSISTANT:    Yeah.

25 THE COURT:     It ' s still pretty vague .     We ' re going to
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1 take 15 minutes.

2 THE JUDICIAL ASSISTANT:    All rise.    Court ' s at

3 recess .

4 Recess . )

5 THE JUDICIAL ASSISTANT:    All rise .    Court ' s

6 reconvened.

7 THE COURT:    Please be seated.

8 MS .   PIERSON:    Your Honor,   if I may,  before Detective

9 Muse takes the stand,   I 'm taking issue with the contents of

10 something I expect that Detective .Muse would be asked about,

11 and the State,   I expect,  will offer into evidence contents of

12 Exhibit Number 36 .    Inside that envelope are documents .    One

13 document is the registration of the car,   Portia Kimbrough' s

14 name.    Another document is a repair of something bills for

15 his sister regarding the car.    No issue,   it has relevance;

16 they need to put them with the car,   I understand that .

17 One appears to be a document from DSHS,  probably

18 containing medical coupons or a check or something.     They

19 already know he lives in a group home so I don' t see any

20 danger of unfair prejudice except that the relevance is

21 minimal .    This is October 31,   2007,   and it ' s to a different

22 address .    But I ' ll leave that to the Court ,   I don' t have a

23 big argument about it .

24 Another document is Tacoma Public Utilities .     It ' s a

25 bill with a balance of  $673 . 82 ,   addressed to Jeffrey Lamont
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1 Randall and Jamie Randall at 1102 East 44th Street,  May 7th,

2 2007 .    I am objecting to this .     I see absolutely no probative

3 value in it and the danger of unfair prejudice .     I don' t know

4 how many jurors would understand anybody getting a

5 600 . 00- plus account balance and owing that amount of money,

6 and I don' t know how that would fit in with the State ' s case .    -

7 The last item is in a Sprint envelope .     It ' s addressed

8 to Jeffrey Randall at a different address,   and it ' s accepting

9 him for April 9,  2008,   for  --  I guess for  --  it would be a

10 cell phone to a different address .     I don' t have a problem

11 with that,  but on the envelope we have a lot of handwriting

12 that I have reason to believe it is not my client ' s.    And on

13 the front it says,   " I have fixed the problem.    Now when you

14 go to Myspace,  you' ll be able to hear people ' s music without

15 all those problems .     See you tomorrow,  Deb. "   ( As read. )

16 And it appears that the writing on the back is the

17 `      same.     I guess my concern is;  number one,   it doesn' t seem to

18 have any probative value;  but number two,   I am very concerned

19 that the jury will speculate about one of the myspace. com

20 addresses,   the last one listed is Big Money 020568 .    And I

21 have no reason to believe that that was my client 's Myspace

22 account ,   but it invites speculation by the jury so I object

23 to that .

24 THE COURT:    Were they going to be offered?

25 MS .   SANCHEZ :    Yes .    The reason why they were
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1 collected is because they show dominion and control .

2 THE COURT:    Over the vehicle?

3 MS.  SANCHEZ :    No,  no,   these were found in his

4 residence.    There were also documents found in the vehicle

5 but those would be .Detective Reopelle ' s domain when he

6 testifies.

7 THE COURT:    Okay,  uh- huh.

8 MS .  SANCHEZ:     So these are just through Detective

9 Muse in the defendant ' s room.     So their relevance again is to

10 show dominion and control that he was in fact residing in the

11 room that they were searching.     I realize that there are

12 different addresses on here but,   again,   the reason why they

13 took them is because they were addressed to him,   those are in

14 his,  you know,  his name and they found them in various places

15 in his residence .     So that ' s their relevance,  that ' s why

16 they' re probative to the State .

17 The handwritten notes,   it ' s not  --  they' re not offered

18 for the truth of the matter asserted.    It ' s  --  I mean,   I ' m

19 not offering it to prove that there ' s a YouTube account with

20 a username,  money something,  or a Myspace account with big

21 money in it .    That ' s just not what it ' s offered for.     It ' s

22 offered because it has his name on it and the document inside

23 has his name on it .

24 Most of defense counsel ' s argument appeared to be about

25 the prejudice,   so I don' t know if the Court is also concerned
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1 about hearsay.     I did have some cases printed off about that

2 but I don' t know if that ' s what defense counsel is actually

3 arguing.

4 THE COURT:    Yeah,   I ' m not real clear on what the

5 defense position is .

6 MS .   PIERSON:     I ' m objecting to  --  well,  number one,

7       . I don' t think it ' s an issue that this was Mr.  Randall ' s

8 residence.     If you recall my opening statement,   it doesn' t

9 appear from anything we ' ve done thus far that that is an

10 issue .     So showing dominion and control is probably not an

11 issue .    The fact that these have different addresses on them

12 doesn' t establish dominion and control other than just going

13 through his stuff .    But some of that stuff has the potential

14 for unfair prejudice .

15 Here is a guy who lets is Tacoma public utility get up

16 to almost  $700 . 00 .    Here is somebody who has a Sprint thing

17 and somebody is writing on his envelope about a Myspace

18 account .    And one of the addresses on that Myspace account,

19 which has no relevance anyway,  but it ' s a   •

20 myspace . com/ bigmoney.    No reason to believe that that ' s my

21 client ' s Myspace account,   but the danger is the . jury will

22 speculate that is it,   and an address of big money has

23 connotations of  --

24 THE COURT:    Well,   this could be handled in one of

25 two ways.
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1 MS .   PIERSON:    Okay.

2 THE COURT:    You can stipulate,   you come up with some

3 kind of a stipulation rather than admit all these documents;

4 or you can admit the documents,  because I think they are

5 absolutely relevant to whether or not he was the occupant of

6 that residence,   and then give a limiting instruction.

7 MS .   PIERSON:    Obviously,   I would prefer the

8 stipulation route,  but we ' re not on that same page .

9 MS .   SANCHEZ:    And I 'm going to be seeking to offer

10 these.     I mean,   absent a stipulation  --. yeah,   obviously,   a

11 defense counsel ' s opening is not evidence and,   you know, , I

12 need to prove my case beyond a reasonable doubt .

13 THE COURT:    No question.    I just heard you say that

14 you are willing to do a stipulation?.

15 MS .   SANCHEZ :     If there will be a written stipulation

16 that gets read to the jury,   similar to what the stipulation

17 will be for the lab report that it is proven beyond a

18 reasonable doubt that the defendant lived,  you know,   at this

19 location and then the address given,   that it is in Pierce

20 County  --  Tacoma,   Pierce County,  Washington.    You know,   the

21 same address that was searched.    You know,   there ' s no reason

22 then to need to show dominion and control .    But that ' s why

23 the items were taken.

24 THE COURT:    Okay.    Counsel?

25 MS .  PIERSON:    The defendant stipulates and agrees
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1 that on June 19th,   ' 08 his residence  --

2 MS .   SANCHEZ :    And actually we need to include the

3 charging period,  March 1 of   ' 08 through June 4th of   ' 08,

4 that ' s my charging period,   I have to prove he lived there at

5 that time.

6 MS .   PIERSON:    He lived there at what time?    That

7 between  --  what was it,   3/ 1/ 08?

8 MS .   SANCHEZ:    3/ 1/ 08 to June 4th,   ' 08 .

9 MS .   PIERSON:    You don' t care about June 19?

10 MS .   SANCHEZ :    Oh,  well  --  that was the day of the

11 charge .     So then,  yeah,  through June 19 of  ' 08 .

12 MS .   PIERSON:    At 5201 South State,  Number 4,  Tacoma

13 Washington.     Is that acceptable?

14 THE DEFENDANT:     5210 .

15 MS .   PIERSON::     5210 .

16 MS .  SANCHEZ.:    Yeah,   5210,  Room Number 4 .

17 MS.  PIERSON:    Room Number 4 .

18 MS .   SANCHEZ:    Tacoma,   Pierce County,  Washington.

19 THE COURT:     It 52 or 54?

20 THE DEFENDANT:     It ' s 52 .

21 MS.   SANCHEZ:     It ' s my understanding it is 52 .

22 MS .  PIERSON:    Yeah,  we ' ve heard different things,

23 it ' s 52 .

24 THE COURT:     I have it as 54 at one point,   I wrote it

25 down.     Maybe I wrote it down incorrectly.
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1 MS .   PIERSON:    We ' ve had witnesses say that .

2 MS .   SANCHEZ:    Yeah,   I think Detective  --

3 MS .   PIERSON:    A couple of law officers .

4 MS .   SANCHEZ :    A detective initially said that and

5 then corrected herself.

6 Ms .  Pierson discussing stipulation with the

7 defendant. )

8 MS .   PIERSON:    Yeah,  were okay with that .

9 THE COURT:    All right .

10 MS .   PIERSON:    I ' ll type it or you can type it,

11 whatever you want .

12 MS .   SANCHEZ:    Okay.

13 THE COURT: .  Are we ready for the jury?

14 MS .   SANCHEZ:    Yes.

15 THE COURT:    Okay.    Let ' s get the jury.

16 MS .   SANCHEZ:    Your Honor,   at this point defense

17 counsel and I are only anticipating getting through Detective

18 Muse this afternoon.

19 THE COURT:    Okay.

20 Jury enters . )

21 THE COURT:     Please be seated.

22 State may call its next witness..

23 MS .   SANCHEZ :    Thank you,  Your Honor.    The State ' s

24 next witness will be Detective Muse .

25 THE COURT:     Good afternoon.
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1 THE WITNESS :    Good afternoon,  Your Honor.

2 WILLIAM MUSE,

3 having been called as a witness by the State,   being first

4 duly sworn,  was examined and testified as follows :

5 DIRECT EXAMINATION

6 BY MS .  SANCHEZ :

7 Q.   Good afternoon?

8 A.   Good afternoon.

9 Q.   Would you please state your name and then spell it for

10 the record?

11 A.   My name is William M.  Muse,  M- u- s- e,   the third.

12 Q .   Are you currently employed?

13 A.   Yes;   I am.

14 Q .   And what ' s your occupation?

15 A.   Currently,   I ' m a detective for the City of Tacoma

16 Police Department .

17 Q.   How long have you been with the Tacoma Police

18 Department?

19 A.   Just shy of 16 years.

20 Q.   Were you in law enforcement prior to that?

21 A.   No,   I was not .

22 Q.   And how long have you been a detective with the TPD?

23 A.    I 've been a detective with Tacoma Police for almost

24 seven years now.

25 Q .   Okay.     I ' m sorry,   how long were you with Tacoma Police
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1 total?

2 A.    In total I 've been with the Tacoma Police 16 years.

3   . Q .    16 years,   oh,   I ' m sorry,   I heard six,   which is my

4 confusion obviously.    Okay.    Did you receive training to

5 become a police officer?

6 A.   Yes,   I did.

7 Q.    Could you briefly describe the training that you

8 received?

9 A.   After I got out of the military,   I attended courses at

10 TCC working on an associates degree and administration of

11  .     justice or criminal law associates program.     I was hired

12 before I was able to complete my AS degree by the Tacoma

13 Police Department .    Approximately one to two weeks after I

14 was hired by the Tacoma Police Department,  . I attended the

15 Basic Law Enforcement Academy in Burien,  Washington.

16 This is the Basic Academy that all police officers go

17 to with the exception of state patrol ,   they have their own

18 separate basic academy that they go through,  but the rest of

19 us go to the Washington State Criminal Justice Training

20 Commission.     That course was approximately 440 hours or

21 three hours of basic law enforcement where you learn about

22 the laws,  you learn about criminal procedure and all the

23       ' things you need to learn on the basic level to become a

24 police officer.

25 After that,  you go through field training with a senior
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1 officer who has been accredited as a trainer and you spend

2 approximately another four months with approximately four

3 different trainers who teach you how to do things not only in

4 the job but in all departments since all departments do

5 things a little bit differently.

6 Also,   there is intensive on- the- job training that we go

7 through,   quarterly training that were mandated to go to,

8 sometimes we ' re updated on laws as they change .    And then

9 there is opportunity for us to go to additional schools to

10 help us expand our knowledge on particular fields or

11 particular disciplines within law enforcement .

12 Q.   Thank you.     Okay.    What,   I mean,   in specifics,  what

13 types of things do you learn while. at the academy?    Is it a

14 classroom setting or hands- on setting?

15 A.    Its classroom and hands- on.    From what I recall of it,

16 our courses were broken down to modules .    We would have a

17 module on traffic,  we would have a module on report writing,

18 we would have a module on defensive tactics and firearms and

19 how to drive a vehicle and so forth.    And there was usually a

20 midterm test and then there was a final test towards the end.

21 Q.   And did you successfully complete that?

22 A.   Yes,   I did.

23 Q .   Okay.     I think you mentioned field training officer;   is

24 that  --

25 A.   Yes ,   I did.
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1 THE COURT:    I think were going to take a break for

2 lunch.    Again,   I ' ll remind you you' re due back at 1 : 30, ,

3 please be prompt..    A lot of people will be waiting.

4 THE WITNESS :    Okay.     I am a prompt kind of person.

5 THE COURT:    Excellent .     Thank you.     I appreciate

6 that .

7 THE WITNESS:    And also,   you don' t need to throw that

8 away,   I ' ll reuse it .

9 THE COURT:   - Okay.     I ' ll leave it right there .    We

10 have a full jug of water for you.

11 THE WITNESS:    Okay.

12 THE COURT:    Anything else before we recess for the

13 lunch hour?

14 MS .   SANCHEZ:    Nothing,  Your Honor.

15 MS.   PIERSON:    No.     Thank you.

16 THE COURT:    See you back at 1 : 30 .

17 THE JUDICIAL ASSISTANT:     Court ' s at recess .

18 Lunch recess . )

19 P. M.  SESSION

20 THE JUDICIAL ASSISTANT:    All rise .    Court ' s

21 reconvened.

22 THE COURT:    Thank you.     Please be seated.

23 MS .   PIERSON:    Your Honor,   once Ms .   Sanchez comes in,

24 I 'm going to hand her some preview documents,   Petrich

25 instructions .     Could I hand those to you now?
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1 THE COURT:    You ' re welcome to.

2 MS.   PIERSON:    Okay.    Also,   it talks about what I ' m

3 going to explain,   so it ' s also in the back,   this mere

4 presence thing,   I 'm still playing with that .     I know I need

5 to clean that up tonight .    And i n the event that my client

6 doesn' t testify,   I can put that in so there wouldn' t be any

7 surprises there.

8 THE COURT:    Do you have a cover sheet though?

9 MS .  PIERSON:    No,   these are just bench copies,   just

10 previews .because I will do a full cover sheet and have that

11 ready for tomorrow.

12 THE COURT:    Okay.    Thank you

13 Ms..   Sanchez enters . )-

14 MS .   SANCHEZ:    Your Honor,   I have a scheduling order

15 on a matter of Ms .  Hyer' s that she asked me to bring down.

16 THE COURT:    Oh,   that involves Ms .   Pierson?

17 MS .   SANCHEZ:    Yes .

18 MS .   PIERSON:    Yes,  Mr.  Ventura,  Your Honor.

19 And I didn' t have time to put everything together,  but

20 I know there ' s going to be a discussion on Petrich.

21 instructions so I got those done this afternoon.     This is not

22 my official submission by any means,   just so that everyone

23 will be aware of it .

24 MS .   SANCHEZ :    Okay.

25 MS .   PIERSON:    And there is also  --  I ' m still doing
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1 four quarters there,  which are about two months or so,   two

2 months I think,   so  --  that ' s all I can remember.     I wasn' t

3 there too long.

4 Q.   Okay.    All right .    Well ,   let ' s try it this way.    Do you

5 think it was right before  --  well,  you just testified it was

6 right before the summer,   and you knew him for two to three

7 months,  was it right before the summer of last year 2010?

8 A.   No.

9 Q.   Okay.    Was it right before the summer of the year

10 before that?

1.1 A.   No.

12 Q.   The year before that would be right before the summer

13 of 2008?

14 A.   It was the summer of 2008 .

15 Q.   Okay.    Does that seem right to you?

16 A.   Yes .

17 Q.   Okay.    All right .    What would you and the defendant do

18 once you started hanging out with him frequently?

19 A.   Well,  when I was still attending Stadium,   he would

20 often pick me up a couple of blocks from the school,   and

21 after that we would head over to Mason Middle ,School and we

22 usually play some sports,   football,  basketball ,  with a few of

23 my friends .    And he had asked me to do that to help him lose

24 weight,   and so I did that ;    And afterwards,  we would smoke,

25  •      but we wouldn' t smoke during sports so that we could breathe

STATE OF WASHINGTON V.  JEFFREY LAMONT RANDALL  -  Testimony



January 12,  2011 Trial Vol .  8 of 11 1378

1 and run around without getting out of breath.

2 Q.   Okay.    And how many times a week do you think this was?

3 A.    Four or five .     It was a daily thing.

4 Q.   Okay.    And when you were going to stadium,  what time

5 did school get out?

6 A.   2 : 05 .

7 Q.   Okay.    Was it just you and him going to do this or was

8 there a group of people?

9 A.   There was three of my pretty close friends that also

10 joined me but .found their own way there.

11 Q .    I ' m sorry,  what on the way there?

12 A.   Found their own way to Mason.

13 Q..   Oh,  okay.    Who were those three friends?

14 A.   My friend CJ and my friend Chris and my friend Mike

15 Phillips .

16 Q.   Okay.    What ' s Chris '   last name?

17 A.   Gomez .

18 Q.   Okay.    How long did this kind of routine go on?

19 A.   The months that I knew him.

20 Q.   The entire time?

21 A.   Yeah,   just about ,  yeah.

22 Q.   Okay.     I think you' ve mentioned the defendant ' s

23 vehicle .    Did he drive a vehicle?

24 A.   Yes,   he did.

25 Q.   Do you remember what it was?
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1 Q.   The marijuana that he would give you,   did you have to

2 pay him for it or would he just give it to you?

3 A.   Usually he called it weed allowance,   and he would

4 usually give me roughly a  $ 20 . 00 worth.    And if I didn' t risk

5 him or make him worried about getting caught for weed,  he

6 would give me a  $ 20 . 00 worth a night .

7 Q.   A night,   did you say?

8 A.   Not every night but often:

9 Q.   Okay.    Did he give your other friends- that were hanging

10 out with him,   Chris or Mike Phillips,  also a weed allowance?

11 A.    It was usually combined;    We would all share the same.

12 Q.   Okay.    And you said that you would get this so long as

13 you didn' t risk him or make him worried about being caught

14 for the weed.    Did that ever happen?

15 A.    It depends .    Like,   I don' t feel I ever risked him,  but

1.6 that doesn' t mean he didn' t think so and sometimes he gets

17   •    nervous  --

18 MS .  PIERSON:    Objection;   speculation here .

19 '      BY MS .   SANCHEZ :

20 Q.   Okay.    Was there ever a time that you can think of

21 where he would not give you your weed allowance because he

22 felt you had risked him?

23 A.   There was a time where he said I disrespected him and

24 he didn' t give it to me .

25 Q.   Okay.    And he didn' t give it to you?
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1 A.   No.

2 Q .   Okay.    What did you.  take that to mean,  make him worry

3 about getting caught?    I mean,   do you know what types of

4 things you were supposed to avoid to comply with that?

5 A.    I feel like he was talking about lingering around his

6 car or just acting dumb,   childish,   attracting attention from

7 police by either being intoxicated,  by drinking or smoking.

8 Q .   Okay.

9 A.   But that ' s the only thing I can really think of .

10 Q .   Okay.    Did he ever specifically tell you what not to

11 do?

12 A.   He made it pretty clear that he didn' t want any cops

13 around him,   so any illegal behavior besides what he was doing

14 was unacceptable .

15 Q .   Okay.    During this time period that you knew him,   these

16 two to three months before the summer of   ' 08 ,   did you

17 consider the defendant a friend of yours?

18 A.    I did.

19 Q.   And you' ve already testified that you had each other' s

20 numbers;  did you have a cell phone?

21 A.    I did.

22 Q .   Okay.    And the number that you had for him;  was it a

23 cell phone?

24 A.   Yes .

25 Q .   Do you remember what his phone number was?
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1 A.    I don ' t have a clue .

2 .   Q.   Okay.    Did the defendant ever use the term his  "goons"?

3 A.   He did.

4 Q.   Do you know what that meant?

5 A.   At the time I didn' t,  I ' d never heard it before,  but  --

6 MS .   PIERSON:    Objection to the rest of the answer,

7 nonresponse and not relevant .

8 MS .   SANCHEZ :     I don' t see how it ' s. irrelevant

9 considering all the other testimony about goons.    We might

10 need to ekcuse the jury.

11 THE COURT:    We may,   it really depends on the nature

12 of his knowledge .     If you want to explore that a bit first so

13 that I can determine on the record whether or not it ' s

14 objectionable or not,   I ' d appreciate it .

15 MS.   SANCHEZ:    Okay.

16 THE COURT:     On the record in front of the jury is

17 fine,  just lay more foundation.

18 MS .   SANCHEZ:    Okay.

19 BY MS .  SANCHEZ :

20 Q.   Did the defendant ever  --  okay.    He used the term his

21 goons"  with you,   and you said yes .    What did he say to you

22 about his goons?    Specifically what did he say?

23 A.   That he had them and that they could get me if he

24 needed them to.

25 Q.   Okay.    What did you think that meant that they could
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1 get you?

2 A.    It was obviously a threat .

3 Q.   Okay.    And what did you think he meant by specifically

4 his  " goons" ?

5 A.    I thought that it would be people that would come after

6 me,   simple as that .

7 Q.   Did you have any idea who they might be?

8 A.   No clue,   no.

9 Q.   Did he ever introduce you to anyone as his goons?

10 A.   No.

1.1 Q..   Do you remember how often this came up?

12 A.   With me probably once or twice,  but no more than that .

13 Q.   Did you ever hear him say it to anyone else?

14 A.   Not personally,  no.

15 Q.   Back during this time period that you were friends with

16 the defendant,   did you know Holly Tharp?

17 A.    I knew her a little bit,   I ' d briefly met her a couple

18 of times,  yeah.

19 Q.   Would you say you were friends with her?

20 A.   Acquaintances .

21 Q.   Do you remember hanging out with her at all?

22 A.   The closest thing you could call hanging out was

23 walking down to the store to get an energy drink.    She was at

24 what I believe was her aunt ' s house with her friend,   and

25 Chris Gomez was with me,   and we walked down to get an energy
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1 drink and we briefly stopped in her front yard and talked to

2 them and kept going about our day.

3 Q.   Do you know if Chris Gomez and Holly were dating?

4 A.    I do,  they were .

5 Q .   They were during this time period?

6 A.   That I don' t know,   I know they dated and  --  I know they

7 dated.     I don' t know when they started or when they broke up,

8       . I don' t know that .

9 Q.   Okay.     What about Victoria Newell?

10 A.   Never met her,  never seen her.

11 Q.   Did the defendant ever say anything to you about either

12 of these people,  Victoria or Holly?

13 A.   There was a night we went to Blockbuster,   we got two

14 movies,   the night he had stayed the night .    And we went home

15 and we watched the movies .    But on the way home in the car,

16 the red Honda,  he had told me that he had had sex with both

17 of them.

18 Q.   What was the context of this conversation?    Had you

19 been talking previously or  --

20 A.    It was kind of random,   I 'm not sure why he felt like

21 telling me,  but he told me and he made it clear not to tell

22 anyone .

23 Q.   How did he make it clear?

24 A.   Don' t tell anyone .

25 Q.   Did he explain why you shouldn' t tell anyone?
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1 A.    I think it goes without saying.

2 Q.   But did he say why?

3 A.   He didn' t elaborate too much,   no.     I think we changed

4 subjects quite quickly.

5 Q.   Okay.    Do you remember what movies you rented?

6 A.    I believe they were Super Bad and the movie Hit Man.

7 Q.   Okay.    Was it just the two of you in the car?

8 A.   Yes .

9 Q.   Okay.     This night that he spent the night,  was it a

10 weeknight,  did you have school the next day,   or was it a

11 Friday or Saturday night?

12 A.   ' It ' s more than likely a weeknight and I ' m sure I went

13 to school the next morning because he left quite early.    And

14 I think I had told him I had school in the morning so he

15 would have to leave when I got up.

16 Q.   Any particular reason why he spent the night at your

17 house?

18 A.    I think he said he was tired also and that he wanted to

19 just rest before going home.

20 Q.   Did any further discussion come up about that while you

21 were at your house watching the movies or anything?

22 A.   Absolutely not .

23  .  Q .   Do you remember how you reacted when he told you this?

24 A.    I. wasn' t too happy.    I didn' t want to hear anything

25 like that but I didn' t react too much because I was kind of
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1 in any trouble for whatever it was?

2 A.   He told me I was more likely to get in trouble if I was

3 lying

4 Q.   Okay.    And up until the time of your interview with

5 Detective Reopelle,  you had never seen Mr.  Randall with

6 Victoria;   is that correct?

7 A.   Never.

8 Q.   Okay.     I would ask you to direct your attention to Page

9 43 of your interview,  Exhibit Number  --  and I have to look,

10 for the record,   I 'm sorry.    Exhibit Number 26 .

11 A.   What page?

12 Q.    Page 43 ,   Line 23 .

13 A.   Okay-.

14 Q.   Does that square with your recollection of what you

15 said in that interview?

16 A.   Yeah.

17 Q.    So let me ask you again;  what else were you told by

18 Mr.  Odell the prosecutor at the time?

19 MS .  SANCHEZ:    Objection;   its hearsay.

20 THE COURT:    Overruled.    You may answer that

21 question.

22 THE WITNESS :    I think he told me that I wasn' t going

23 to 'get prosecuted for drug use to calm me down because I was

24 very nervous .

25 Q.   You were nervous because you were afraid you' d get in
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1 trouble with the law;   is that correct?

2 A.   Indeed.

3 Q.   When you were living in this basement portion of your

4 dad' s house back in 2008 ,  you weren' t living there alone,

5 were you?

6 A.    I had Chris living with me.

7 Q.   Chris who?

8 A.   Gomez .

9 Q.   How long did- Chris Gomez live with you?

10 A.   Maybe four months .

11 Q.   And what months would they have been?

12 A.    I don' t know.

13 Q .   Was it during the school year?

14 A.    I believe it was summertime actually.

15 Q.   Well,   didn' t you also testify that you believe it was

16 summertime that you were hanging out,  kicking,   rolling with

17 Jeff Randall?

18 A.   Yes .

19 Q.    So ate we talking about the same time period?    Chris

20 Gomez is living with you about the same time period that

21 you' re hanging out with Jeff Randall ;   is that correct?

22 A.   Right .

23 Q.   Okay.    And virtually every day while you were hanging

24 out with Jeff,   he ' d pick you up near Stadium,   correct?

25 A.   Yeah.
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1 Q.   And you drive over toward Mason Middle School;   is that

2 correct?

3 A.   Yes .

4 Q.   And for an hour,   two hours,   three hours,   whatever,

5 until dusk?

6 A.    Yeah.

7 Q.    Play basketball or football ;   is that correct?

8 A.   Right .

9 Q.   And Chris Gomez was one of those people who did that?

10 A.    Yeah.

11 Q.   And CJ and Mike Phillips?

12 A.   Yeah.

13 Q.   Okay.     Phil McDonald ever join you?

14 A.   Rarely,  but yeah.

15 Q.    Okay.    And you say this was the summer of 2008 ;   is that

16 correct?

17 A.    I believe so .

18 Q.   And you say that because  --  is it because you recall

19      • that the weather was good?

20 A.   Yes,   I remember sunshine .

21 Q.   Okay.     Is it also because you recall that the sun was

22 going down fairly late?

23 A.   Yeah.

24 Q.   Okay.    When you say getting home around dusk,  what time

25 on the clock would that be?
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1 A.    I can' t say.

2 Q .   Okay.    Did you ever drive with Jeff over toward Wilson

3 High School?

4 A.   No.

Q.   Okay.    And when you were asked in your direct

6 examination this afternoon,'  did you smoke marijuana that

7 time,  you answered rarely,   didn' t you?

8 A .   I did.

9 Q.   What did you mean by rarely?

10 A..   Before I met Jeff I smoked marijuana once.

11 Q .   Okay.    So it ' s your testimony that after Jeff,  you

12 started smoking more;   is that correct?

13 A.   Yes,   indeed.

14 Q .   You never bought marijuana from Jeff,   did you?

15 A.   No,  he gave me ' weed allowance .

16 Q .   You hung out with Mike Phillips,   he ' s one of your good

17 friends?

18 A.   No,   I didn' t hang out with him too much,  but he would

19 come around with Chris .    They were more friends than I was

20 with Mike.

21 Q .   Mike Phillips and Chris Gomez were closer friends than

22 you were with Mike?

23 A.   Yes,   they knew each other better than I did.

24 Q.   Okay.    Was Chris living with you at that time?

25 A.   Yes .
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1 Q.   Yes .    And so it was through Mike Phillips that you met

2 Jeff;   is that correct?

3 A.    ( No verbal response . )

4 Q.   Now you were asked how that hookup occurred,  or

5 whatever you want to call it .    Did you actually listen in on

6 a phone call between Mike Phillips and whoever he called?

7 A.   Listen in?

8 Q.   Yeah.

9 A.   Could you rephrase that?

10 Q.   No.

11 A.   No.    How would I listen in to a cell phone

12 conversation?

13 Q.   Okay.    Were you standing close enough that you could

14 hear what Mike was saying on his cell phone  --

15 A.   I heard him ask for marijuana.

16 Q.   You don' t know who he was calling though,   do you?

17 A.   No.

18 Q.   But its your testimony that after that,   you met up

19 with Jeff Randall?

20 A.   Yes,  he showed up to the call .

21 Q.   Okay.    And was that part of the time that you were

22 kicking and playing football and basketball?

23 A.   That was  --  I told you that ' s how I met Jeff .    How

24 could I have played football with him?

25 Q.   Okay.     So it ' s before that  --  or after that,   that you
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1 started doing that .    And did you actually see Jeff Randall

2 hand marijuana to Mike Phillips?

3 A.    I can' t say that I did.

4 Q.    Is the answer no then?

5 A.   No.

6 Q.   All right .    You hung out with Mike Phillips,   you smoked

7 marijuana and cigarettes together;   is that only after you

8 met Jeff?

9 A.    It was after .

10 Q.   Okay.    What days of the week did you not roll with

11 Jeff?

12 A.    I don' t know.

13 Q.   But it . seems like it was four or five times a week?

14 A.    Pretty regularly,  yeah.

15 Q.   And sometimes on the weekends?

16 A.   Yeah,   I suppose .

17 Q.   Okay.    And Jeff asked you to help him lose weight;   is

18 that correct?

19 A.   Yeah.

20 Q.   And you ' re saying that that ' s why you were willing to

21 go to the park and play basketball and football with him,   to

22 help him?

23 A.   Well,   I was helping him and also I was definitely

24 getting something out of it .

25 Q.   Okay.    And that would be marijuana and/ or alcohol ;   is
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1 A.   At Jane Clark?

2 Q.   Uh- huh.       

3 A.   No,  because we didn' t go to the Jane Clark daily.

4 Q.   But when you were there,  no?

5 A.   We probably played for a good couple of hours,  yeah.

6 Q.   Okay.    And when you were playing sports,   that was, on

7 average  --  other than Jane Clark that you go to on a regular

8 basis  --  that was about three- and- a- half hours a day,

9 correct?

10 A.   Roughly,   yeah.

12 MS .   PIERSON:    Your witness.  .

12 FURTHER REDIRECT EXAMINATION

13 BY MS .  SANCHEZ :

14 Q.   Nathaniel, . I just want to make sure that I understand

15.       this correctly.    You don' t know the laptop that was brought

16 over to your house is the defendant ' s?

17 A.   I don' t  --  I didn' t know that,  no.

18 Q.   Okay.     That ' s the one that you said dropped on the

19 ground and broke?

20 A.   Yeah.

21 Q.   The days that you would go to Mason Middle School to

22 play ball or smoke,  was it every day after school?

23 A.   Four or five days a week,   three to four.     Majority of

24 the week,  weekdays,  Monday through Friday,   we would.

25 Majority of them.
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1 Q .   Okay.     For how long do you think?    I mean,  was this

2 week after week after week during the whole time you knew the

3 defendant?

4 A.   Yeah,   it was pretty regular from once I met him.    Not

5 from the day I met him,  but once we exchanged numbers,   it was

6 pretty regular after that .

7 Q.   Okay.

8 A.    I don' t know how many weeks necessarily,  but I know

9 its at least more than a month.

10 Q .   Okay,

11 A.   And I ' m sure longer.

12 Q .   Okay.    Did the defendant ever leave for a little bit  --

13 MS .   PIERSON:    Objection;  beyond the scope.

14 THE COURT:     Sustained.

15 MS .   SANCHEZ :    Okay.    Nothing further.

16 MS .   PIERSON:     I have nothing further,  Your Honor.

17 THE COURT:    You may step down.    You may be subject

18 to recall .

19 THE WITNESS :    Okay.

20 THE COURT:    Thank you.

21 All right .    Once again  --  no,   I ' m talking to the jurors

22 so,  Mr.   Mitchell,  you may leave .

23 THE WITNESS :    Okay.

24 THE COURT:    Thank you.     Sorry.

25 Leave your notes,  don' t discuss the case,   don' t
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1 BY MS .   PIERSON:

2 Q.   Did they tell you whether they bought it from him,  he

3 gave it to them,   or  .they stole it from him?

4 A.    I remember sometimes they would just take it .

5 Q.   Okay.     Tell us about those times?

6 A.   I only really remember once .

7 Q.   Okay.    You don' t know when that was?

8 A.   No.

9 Q.   Do you know how much they just took?

10 A.   Just like a pinch,   I think.

11 Q.   Okay.    Not enough to smoke then?

12 A.   Well,   enough.    Like a pinch  --  like  --  I don' t know,

13 not that much but  --  like not a handful .

14 Q.   A pinch,   something to smoke in a pipe then?

15 A.   Yes.

16 Q.   Okay.    Did you have a marijuana pipe?

17 A.   Yes .

18 Q.   Okay.    Did Holly have one?

19 A.    I ' ve never seen it .

20 Q.   Okay.    Do you know if Cori had one?

21 A.   Yes .

22 Q.   Okay.    And you haven' t been asked about this in this

23 hearing so let me try to tell you what I 'm talking about .    Do

24 you remember a time when you were babysitting over in

25 University Place?
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1 A.   Yes .

2 Q.   Okay.     And Victoria came over?

3 A.   Yes .

4 Q.    Is that right?    Do you know when that was?

5 A.    I don' t remember.

6 Q .   Okay.     Did anything unusual happen?

7 A.   Yes .

8 Q.   Okay.     Let ' s start in the order in which unusual stuff

9 happened.    What ' s the beginning of something unusual?

10 A.   Okay.     She was at her house,   I told her to  --

11 Q.   Only what you personally know,   okay?

12 A.   Okay.

13 Q.   Not what other people told you,  not just yet,  okay?

14 A.   Well,   I called her.

15 Q.   Okay.     You called Victoria?

16 A.   When she was at her house .

17 Q.   Okay.

18 A.   And I told her I was babysitting and I asked the lady

19 that I was babysitting for if my friend could come over she

20 said yes .     So Victoria took the bus partway.     I had to

21 explain to her,   she had never been there before.     So Walking

22 there she found a phone on the floor or on the grass and she

23 had called me from it and said I found this phone .    And then

24 I explained where  --

25 Q.   More directions on how to get there?
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1 any way,   do not allow anyone to discuss it with you,  do not

2 investigate,   don' t talk about the case,   continue to keep your

3 minds free of any outside information.    Only in this way will

4 you be able to decide the case based solely on the evidence

5 that has come to you in this courtroom.

6 Have a good evening,   enjoy your evening and come back

7 fresh tomorrow morning.    Well get started as close to 9 : 00

8 o ' clock as we possibly can so I 'm going to ask you to report

9 as you usually do between 8 : 30 and 8 : 45 .    Thank you all .

10 And you need not wait for Candy to excuse you.    You' re

11 free to go as soon as you collect your personal.  items in the

12 jury room.    Thank you.

13 Jury exits . )

14 THE COURT:    Please be seated.     Counsel did either

15 one of you give me the instruction on the defendant need not

16 testify?

17 MS :   PIERSON:    I did.

18 THE COURT:    Did you?    Okay.     I must not have gotten

19 all through the defendant ' s instructions then..    Are we ready

20 to begin then with the discussion of instructions?

21 MS .   PIERSON:    Yes .

22 MS .   SANCHEZ:    Yes,  Your Honor.

23 THE COURT:     I would like to tackle the more

24 difficult issues,   the legal discussions on the more difficult

25 issues and I see them basically as three;  the Petrich issue,
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1 the missing witness issue which just arose,   and the issue

2 regarding involving a minor in a drug transaction and how we

3 define that for the jury.    Let ' s start with Petrich.

4 First and foremost,   I guess,   is there a difference as

5 between the parties as to whether or not a Petrich

6 instruction should be given?    And I direct that to the State

7 because Ms .   Pierson is the one who is proposing it .

8 MS..   SANCHEZ :    Yes,  Your Honor.     I don' t think that

9 as to the drug counts it can logically be given such that the

10 jury will understand what were asking of them.    A time

11 period is charged -here,   obviously,  March 1st through June 4th

12 of 2008,  but there is no evidence of any specific dates,

13 days,   times .     In other words,   no specific instances before

14 the jury,  you know,   through Holly and Victoria' s testimony,

15 or any of the other witnesses for that matter,   of when the

16 defendant -actually -had them help him sell marijuana or when

17 he actually gave them marijuana.     It happened so often in

18 their lives that it was,  you know,   I think the testimony is

19 nearly a daily basis if not daily,   a daily occurrence.

20 It isn' t  --  I don' t think .it lends itself to parsing it

21 out this way because otherwise the jury doesn' t really have

22 anything to select in reading this instruction.     I guess I

23 woial d  --  I pulled the Petrich instruction 4 . 25 and I read the

24 comments ,   and I think the only thing that makes sense is

25 where they were saying that it happened on a nearly if not
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1 daily basis,  that it ' s more of a continuing course of

2 conduct,  because it ' s not like they were able to say,   like I

3 said,   the date or even a day of the week.

4 The notes the comments cite to like State v.   Craven

5 that ' s spelled with a C,   69 Wn.  App.   581 .     In that case that

6 was repeated assaults on a child during a three- week period

7 was a continuing course of conduct ,   conduct not requiring

8 juror unanimity on a single criminal act.    Here we have a few

9 months period,   and -again this was happening so often and

10 it ' s,  you know,  we don' t have any evidence of .a single day',

11 it really makes more sense that it ' s a continued course of

12 conduct .

13 I just don' t see how -wording it  --  .they wouldn' t  --  the

14 State is permitted to allege a time period and . I just don' t

15 think that it would make any sense to the jury to say,  okay,

16 we have to pick something but how do we pick when the

17 evidence was that it,  you know,   it happened on at least a

18    .   daily basis.

19 The other way that I 've tried to think about this was

20 the case where I proposed a Petrich instruction,   it involved

21 unlawful possession of a controlled substance,   and on that

22 specific day and time,   there were two items of controlled

23 substance,   one in a vehicle and one in the defendant ' s purse .

24 And I had to propose a Petrich because I wasn' t picking which

25 one I was proceeding on.     I was,  you know,   saying both of
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1 them.    There the jury had the duty to pick,   they either

2 picked the one in the car that they had to be unanimous on or

3 the one in her purse that they had to be unanimous on.

4 There just isn' t anything in this evidence as charged

5   •    that lends itself to the Petrick instruction.    Because it ' s

6 asking for one particular act of involving a minor in a drug

7 transaction,   it must be proved beyond a reasonable doubt and

8 you must. unanimously agree as to which act .     The evidence

9    .   isn' t that on April 1st,   he did it ;  on April 5th,  he did it;

10 on April 26th,  he did it;  on May 5th,   he did it;  and then on

11 May 10th.    Their testimony was that it almost daily so I

12 don' t think it fits into this instruction and my argument

13 would be that given the evidence,   it lends itself more to a

14 course of conduct,   a continuing course of conduct .

15 THE COURT.:    All right .    Ms .  Pierson?

16 MS.   PIERSON:    Yeah,   and that' s nail on the head kind

17  .     of stuff when we ' re talking about this .     I think both parties

18 did what they could with the witnesses in trying to come up

19 with a particular act . •   The closest,   I think,   that the State

20 got was through Nathaniel Mitchell and Detective Reopelle,

21 his testimony there,   and the State eliciting-  from Detective

22 Reopelle that Nathaniel Mitchell had told him that he had

23 witnessed one or at least one delivery of controlled

24 substance.    But he,   as it came out on further questioning

25 from the detective,   he couldn' t point any one particular
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1 instance .

2 So failing that ,   so we come back with the female

3 witnesses .    And the  --  this is not a continuing course of

4 conduct case.    The State wants to say that as a . justification

5 for this big charging period that appears not to have even

6 been borne out by the telephone records,  but also because

7 it ' s so easy to say to the jury,   all I need to do is put a

8 couple of teenagers on the stand and say this happened every

9 day,   and not being able to elicit from any of their witnesses

10 any particular transaction,   then the State has to come back

11 and argue this continuous course of conduct .

12 But that touches upon due process considerations and

13 does more than that because it says you can make your case if

14 you get somebody to say this was something that happened on a

15 regular basis.    But I don' t have to produce any witness that

16 says here is one particular instance or another particular

17 instance .    The State has to be able to show with some

18 specificity a particular distinct act .    We have an overlap

19 between the involving a minor in drug transaction and the

20 drug deliveries to a minor here,  which is why we need

21 separate Petrich instructions for both of those because,

22 otherwise,   I mean,   it ' s going to take four of the State

23 counts because that 's what they' ve charged,  but four specific

24 instances of conduct that would fit.

25 THE COURT:    We ' re now overlapping into the sex
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1 offenses;  is that right?

2 MS .   PIERSON:    No,   I ' m not into the sex offenses yet,

3 I think that ' s different .

4 THE COURT:    Okay.

5 MS.   PIERSON:    We ' re talking about the drug cases .

6 THE COURT:    Okay.

7 MS :  PIERSON:    As noted in the comment in State v.

8 Newman 63 Wn.  App.   841,   1992 ,  which discusses double jeopardy

9 and other issues,   so this is the evidence issues that arose

10 from the State ' s failure to elect specific acts;  and that ' s

11 that ' s a statutory rape case .    But it would be error  --  it

12 would be harmless error only i.f no rational trier of fact

13 could have a reasonable doubt as to anyone of the incidents

14 alleged.    And I know that ' s  --  we have the Kitchen case 110

15 Wn.   2d.  403,   1988 .    But it ' s the State ' s theory that this is

16 a continuous course of conduct,  but that doesn' t relieve them

17 of their burden for specific  -- specific deliveries .

18 And we look at the information,  whether we look at the

19 second amended information or third amended information,   the

20 language is the same.    When we look at Counts 7 and 8 ,    .

21 unlawful delivery of a controlled substance to a person under

22 the age of 18 .    Count 7 requires the State to prove one

23 delivery of marijuana to Holly during the charging period.

24 Count 8 requires the State to prove one act of delivery of

25 marijuana to Victoria,   that ' s the way it ' s charged,   during
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1 the charging period.

2 The State in my mind is telling me I need to go to my

3 office this evening and do something in writing to the Court

4 by way of a motion for dismissal on those two counts because

5 the State has conceded that there is no evidence of any

6 specific day- to- day or time,  no specific instance of delivery

7 of marijuana to either one of those girls .     That ' s a

8 concession that as a matter of law we cannot afford to

9 overlook.    Their only fallback is to say it ' s a continuous

10 course of conduct ,   but that simply says  --  and this is where

11 the due process issues comes in  --  anybody can say anything

12 without being specific about when it happened.,   and I ' m going

13 to get myself in front of a jury and the jury is going to be

14 allowed to speculate as to which one .

15 If the State wanted a continuing course of conduct

16 instruction then it would be the State ' s duty to .bring that

17 in and then we ' re going to have to argue about that whether

18 or not they have sufficient evidence of that,  but we cannot

19 leave the jury simply to speculate that this is a continuing

20 course of conduct,   nor can we allow the State to simply argue

21 that without instructing the jury on the law on what it means

22 to have a continuing course of conduct as described by the

23 law.    So I 'm not going to concede that point .

24 The State has the duty to elect specific acts and they

25 need evidence of one specific delivery to Holly and one
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1 specific delivery to Victoria .    And failing that,  the Court

2 should do one of two things,   dismiss the count or counts,   or

3 a directed verdict on those counts .

4 THE COURT:     If those are motions,   they will be

5 denied.     I don' t think that the burden on the State is to

6 show that it happened on such and such a date.     I don' t think

7 the State is put to that burden that it has to have happened

8 on one date and we have to absolutely prove that it happened

9 on one date.

10 MS .  - PIERSON:    True .

11 THE COURT:    I don' t agree with you.    And I do agree

12 that this is a continuous course of conduct case and that it

13 is more analogous to those cases that are quoted in the WPIC

14 under 4 . 25 under the heading  " Continuous Course of Conduct"

15 including State v.  Love,   80 Wn.  App.   357 ;   State v.

16 Fiallo- Lopez,  F- i- a- 1- 1- o  --  Lopez,   78 Wn..  App,   717 .    The

17 quotation that jumps out at me is the court held;   and this is

18 quoting from State v.  Love that a Petrich instruction is not

1.9 required,   as the evidence in that case established,   "a

20 continuing course of conduct involving an ongoing enterprise

21 with a single objective . "    Which was when the defendant  --  it

22 was proved that the defendant although only charged with a

23 single count of possession with intent to deliver,  he ' d been

24 arrested with five rocks of cocaine and 40 more were found in

25 his residence .
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1 Many of the cases that talk about the Petrich

2 instruction,   including -Pet-rich,   are sex offense cases and

3 they arise because there is some assault on a child and the

4 exact fact,   the exact location,   the exact timing can' t be

5 proved.    And  .I ' d never read State v.   Petrich,   quite frankly;

6 and I went and read .the case  --  or if I had,   it 'd been a

7 while since I read it .    And so I 'm interested to hear what

8 the parties have to say about the issue of sex offenses,   if

9 anything,   or if the Petrich instruction was only being

10 offered as to the drug offenses.

11 MS .  _ PIERSON:    No,   I 'm offering  ----  I believe that a

12 Petrich should be on each and everyone of the eight counts.

13 Let me respond to the Court .    Number one,   I do agree with the

14 Court,   even when were talking about drug offenses .    The

15 Court says  --  basically,  the Court ' s saying to defense

16 counsel,   don' t waste your time tonight writing a motion,   it ' s

17 going to be denied because the State doesn' t have to prove a

18 particular date.     I agree with that .     I don' t like it,   I

19 think when we ' re dealing with  --  when we ' re not dealing

20 rather,  when we ' re not dealing with very young children,

21 we ' re. dealing with sentient individuals,   there needs to be . a

22 specific instance .

23 Can we pin down the date?    Maybe not to a specific

24 date,  but how about a specific act?    I saw Jeff,   Jeff Randall

25 handed me marijuana.     I was at Smoker ' s Corner or I was here,
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1 or I was here,   and this  --  and if it ' s within the charging

2 period,   then regrettably from the defense standpoint,

3 according to all the case law,   too bad,   so sad,   the jury will

4 decide if the State met that .    You don' t get anything more

5 specific than that out of your charging document .

6 But what you do get,  unless you have this continuing

7 course of conduct as a defense,   as a defendant,  what you do

8 get is this continuing course of conduct involving an ongoing

9 enterprise .     I 'm going to argue this to the Court ,  Your

10 Honor,   this case is not like State v.  Love.     State v.  Love

11 involved a defendant with a single count of possession with

12 intent to deliver,  he . had five rocks of cocaine on his

13 person.     State v.  Love had to have been charged like this;

14 unlawful possession of controlled substance with intent to

15 deliver,  period, end of story.    Deliver to whom?    We don' t

16 know,   and we don' t care says the State and says the law.

17   • You ' ve got the cocaine,  and if the jury thinks that you

18 had it;  A,   that you had it ;  and B,   that you had it because

19 you were going to deliver it to somebody else then you' re

20 finished there,  but that ' s the jury' s decision..

21 But that ' s not at all the framework within which we

22 have to analyze the issue here and that ' s why I 'm

23 concentrating right now on Count 7 and 8 .    Unlawful delivery

24 of marijuana to Holly Tharp is different,  very different than

25 have five rocks to deliver to anybody who we don' t need to
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1 know.     State has charged him with delivering marijuana to a

2 particular person,  Holly Tharp on one count and Victoria

3 Newell in the other count,   and so our analysis has to zero in

4 on the charging document .    And that means it must be a

5 specific act that the jury needs to agree on,  which is

6   '    different from Love..     That ' s my argument .

7 THE COURT:     Thank you.

8 MS .   PIERSON:    Okay.

9 THE COURT:     I don' t think a Petrich instruction is

10 necessary on the drug charges.

11 MS .   PIERSON:    Okay.

12 THE COURT:    Let ' s move on to the sex offenses if you

13 believe there is a Petrich necessary on those..

14 MS .   SANCHEZ :    And,  Your Honor  --

15 MS .   PIERSON:     I take it from the Court that we don' t

16 even need to talk about involving a minor in drug

17 transactions .

18 THE COURT:    No.

19 MS .   PIERSON:    Same findings?

20 THE COURT:     Same analysis .

21 MS .   PIERSON:    Okay.

22 MS .   SANCHEZ :     It was my understanding that with

23 regard to the rape charges,   the way that I phrased them took

24 care of this issue.    And I ' m referring specifically to what

25 is Instruction Number 9,   for example,   it ' s rape of a child
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1 third as to Count 1,  which would be as to Holly.     I included

2 the language in my first element and that this act was a

3 separate and distinct act from that supporting Count 2 .    In

4 looking at the comments to 4 . 25,   the Petrich,   the comments

5 talk about just such language.

6 THE COURT:     Page 113 ,  multiple counts  --

7 MS .   SANCHEZ :    Yes,  multiple counts ..

8 THE COURT:     " In some instances"  the paragraph

9 begins .

10 MS .   PIERSON:    Uh- huh.

11 MS .   SANCHEZ :    Yeah,   I think we ' re about on the same

12 page.    Multiple counts on the basis of a single act  --  well,

13 actually,   I don' t know if that ' s it .    For example.,   on a

14 multi- count case,   each count can be drafted based on the

15 following format :     "That on or about-- "  right,   so that .the

16 jurors would not use the same act to support two separate

17 counts,  yes .

18 That on or about  --  the defendant had sexual contact

19 with  --  victim' s names  --  separate and distinct from those

20 acts alleged in Counts 2 and 3 .

21 Because obviously in this instance,   both Holly and

22 Victoria were able to articulate two separate times that this

23 each happened to them,   so I thought that the language that I

24 included made it clear that it had to be separate,  you know,

25 two separate acts on two separate times,   two separate
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1 essentially,   the elements contain a time element between

2 March 1,   2008 and June 4th,   2008,   the defendant had sexual

3 intercourse with Holly and Victoria,   two separate and

4 distinct acts each,  two for Holly,   two for Victoria;  each

5 victim,  Holly was at least 14 but less than 16,   Holly and

6 Victoria;  neither victim was married to the defendant;  each

7 was at least 48 months,   four years younger than the

8 defendant;   and each act occurred in Washington.

9 Counts 5 and 6,   involving a minor in a transaction to

10 deliver a controlled substance.    .Again,  the same time period

11 March 1,   ' 08 to June 4,   ' 08 ,   the defendant in any manner

12 involved someone under 18 in a transaction to deliver a

13 controlled substance and,   again,   this is one count as to

14 Holly,  one count as to Victoria;  the defendant knew the

15 person,  Holly and Victoria,  was under 18 and that the

16 substance was a controlled substance;  and that the acts

17 occurred in Washington.    And the controlled substance at

18 issue here is marijuana,   which your instructions tell you is

19 a controlled substance .

20 Count 7 and 8 are unlawful delivery of a controlled

21 substance to a  .person under the age of 18 .    Again;   same time

22 frame as an element and the defendant was at least 18 years

23 old;  he delivered a controlled substance,   again at issue is

24 marijuana;  the defendant knew the substance was a controlled

25 .       substance,   marijuana;  and that the defendant knew the person

STATE OF WASHINGTON v.  JEFFREY LAMONT RANDALL  -  Colloquy



January 19,  2011 Trial Vol.  11 of 11 1818

1 it was delivered to  --  again,   one count for Holly,   one count

2   ,    for Victoria  --  was under 18 and at least three years younger
c,

3 than the defendant;   and that the acts occurred in Washington.

4 I submit to you that there is certain common elements

5 among all of these counts that are not at issue;  the time

6 period March 1 of   ' 08 to June 4 of   ' 08 .     It ' s

7 well- established that the acts that we ' re talking about here

8 occurred during this time period.     It ' s not required that it

9 started exactly on March 1 and ended exactly on June 4 ,  but

10 rather that the acts occurred during this time period.

11 Recall all the testimony from everyone,   taking it all

12 together from Cori,   from Sam,   from Holly and Victoria and

13 from Detective Reopelle about when the police got involved,

14 and Officer Terhaar as well when she responded- to the school

15 to take the initial report .

16 It ' s pretty clear that beyond a certain date,  May 26th

17 if not earlier  --  the girls,  Holly and Victoria,   did not

18 have any further contact with the defendant,   did not go to

19 his residence .    And it ' s pretty clear that they knew him for

20 the couple of months preceding that .     So all of these acts

21 involving them in the transaction to deliver marijuana,

22 delivering Marijuana to them,   and the rapes .occurred during

23 this time period and there is no evidence to the contrary.

24 Also not contested is a common element that I submit

25 has been established beyond a reasonable doubt that the
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1 you' ll see in the records that there ' s a column for call

2 types which is described at the bottom,   apparently,   that one

3 was a call waiting.     1 : 43 a. m. ,   14- minute call from Victoria.

a From . 12 : 40 a. m.   to 1 : 43 a. m. ,   six calls to these 15- year- old

5 girls .

6 Still more evidence is Victoria ' s poem entitled,

7 Shame"  which again was admitted into evidence and you' ll

8   .    have with you in the jury room.    She wrote this before the

9 police investigation began.    Samantha Scalise testified

10 recently that Victoria had showed her the poem,  and the next

11 day Samantha told Cori Hilton and then Cori Hilton told her

12 father which is how the whole thing got started with

13 Nr.  Hilton' s homemade surveillance .of the defendant .

14 Victoria put her experience into words in a poem that she

15 entitled  "Shame"  before she was even confronted about this .

16 Now there was a ' lot of evidence in this case,   a lot of

17     . , testimony,   and remember to consider it all together.    Each

18 person' s testimony a bigger piece or a piece of a bigger

19 picture.    The whole picture'  that comprises the defendant ' s

20 crimes .    He didn' t commit the crimes in a vacuum,   and you

21 should not consider the witness testimony that way.    Consider

22 it all together as a whole .    Each crime is a separate crime

23 and your instructions tell you that .    Your verdict on one

24 should not control your verdict on another.    But the

25 defendant ' s actions,   they' re all intertwined with what he did
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1 to Holly and Victoria.    The marijuana use,   the alcohol ,  the

2 hanging out with him,   the rolling with him,   all intertwined,

3 and then he raped them.

4 Think of it as a chain of events .  When they very first

5 met the defendant,   House,   they bought marijuana from him.    He

6 established a connection which quickly moved into promising

7 that people would respect Holly and Victoria if they rolled

8 with him.    Again,   Victoria would not get pushed into the pool

9 again.    People would look up to them,  respect them.     Part of

10 rolling with him included that he would give them marijuana.

11 Remember they testified that they did buy it from him

12 initially,  but then he would just give it to them,   free of

13 charge.    Once he trusted them enough,  he let them become

14 involved in his dealing.

15 The ultimate goal ,   the last chain  --  the last link in

16 the chain of events.,   excuse me,  was that the defendant raped

17 Holly and Victoria,   each of them twice.    Now it is because of

18 this final act that you must find the defendant delivered the

19 marijuana,  which again are the last two counts,   to Holly and

20 Victoria with a sexual motivation.    And that has a legal

21 definition,   of course,  which is one of the purposes for which

22 the defendant committed the crime of delivery to a person

23 under 18 was for the purpose of his sexual gratification.

24 The rapes were the culmination of the defendant ' s

25 actions involving Holly and Victoria.    Victoria testified
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1 MS .   SANCHEZ:    Thank you,  Your Honor.    And I think

2 based on what the State has admitted,   there are felony

3 convictions that comprise an offender score of 7 .    As I

a indicated in my memorandum  --  and there are misdemeanor

5 convictions attached there  --  none of them washed,   so I would

6 ask that the Court find that he comes in at sentencing today,

7 without considering any of the current convictions,   as a 7 .

8 I don' t know if defense wants to be heard on that number at

9 all or not .

10 THE COURT:    I got the impression from the briefing

11 that there was not a serious dispute as to the offender

12 score .

13 MS .   SANCHEZ :    Okay.

14 THE COURT:    The interaction of both Exhibits 1

15 through 11,   the past history,   along with the current

16 offenses,  my understanding was the defense believes that a

17 9- plus offender score was accurate .

18 MS .   PIERSON:     I basically conceded for purposes of

19 sentencing and scoring,   including the prior convictions and

20 other current offenses,   that his score would be a 9 .     I don' t

21 want to go any further than that because I don' t want to

22 waive any argument that Mr.  Randall may have later on

23 regarding my effectiveness in my looking at those,  but  --  so

24 that ' s as far as I ' m willing to go.

25 MS .   SANCHEZ:    Well,   the next issue is whether or not
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1 any of these current convictions count as the same criminal

2 conduct .     Logistically speaking,   as you know,   as a technical

3 matter,   I guess,  we ' re sentencing under the drug grid,  which

4 means once you get above a 6 it doesn' t matter,  your range is

5 the same .

6 So,   I guess,   really it doesn' t  --  it ' s not going to

7 change anything in terms of his range,  but the defense did

8 make the argument that the counts that are as to each victim,

9 in other words the involving a minor as to HT and delivery of

10 a controlled substance as to HT,   should be the same criminal

11 conduct;  and then the same thing as to each for VN.

12 And I think I have that right,  Ms.  Pierson,   that you

13 were arguing that the crimes that apply to the same victims

14 should merge as the same criminal conduct and therefore not

15 count against each other.    Again,   the outcome I don' t think

16 it matters,  but it is an argument that defense makes.

17 MS .   PIERSON:     It is an argument that I made on

18 behalf of Mr.  Randall,   Your Honor.    And it just goes along

19 with my continuing concern about this extended charging

20 period and no specific act regarding anyone or any particular

21 drug transaction ever having been proved at trial .    And . so it

22 makes it very difficult when one is defending against

23 allegations such as these in actual criminal charges,   from a

24 due process standpoint,   to try to sort out exactly what it is

25 that they' re trying to prove that I did.
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1 And discussions that we had and ongoing concerns

2 throughout the trial that continued through the sentencing

3 hearing because it is important that the Court gets it right,

4 it may not mean anything as Ms .   Sanchez points out for

5 purposes of this,   because if we ' re looking at drug offenses,

6 then once you' re at a 6 it doesn' t matter,   but Mr.  Randall is

7 a young man  --  well,  relative to me.     I don' t anticipate that

8 there will ever be any re- offense because he ' s old enough to

9 have learned certain things that you don' t do and,   hopefully,

10 he ' ll never be back,  but it may be important at some point in

11   .    the future..

12 And so when I look at it,   I look at all four counts in

13 the same vein .and say,  my goodness,   I had a really difficult

14 time as his attorney trying to sort out exactly what it is

15 that the State is trying to do,  which is why I argued so

16 strongly and I know I probably bored the Court to death by

17 bringing it up again and again and again and I 'm still

18 harping on it,   the lack of a Petrich instruction..

19 I ' m not a big fan of Petrich,   I don' t think that

20 Petrich really cures the ills that are often a concern to me

21 as defense counsel ,  but it ' s what we have and this Court    •

22 declined to give it .     So I look at the evidence that was

23 presented at trial and I think of the possibilities from a

24 common sense rational point of view with what the jury heard

25 and what they might have concluded.
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1 For example,  we had one young fellow talking about,

2 well,   no,  he never delivered anything to me but I ' m pretty

3 sure he delivered something to another one of my young fellow

4 friends .    And is and was the jury confused by that?    Could

5 there have been clarification from that?    And when the answer

5 in my mind is,'  yes,   there is that potential,   that leads me to

7 a same criminal conduct type of analysis because it ' s the

8 only fallback that I have as defense counsel trying to figure

9 out and sort out what exactly it is that the jury concluded,

10 what exactly should the jury have been instructed?

11 And then I come back on one of my all time favorite

12 arguments,   and the Court has probably discerned that is the

13 rule of lenity.    Because that ' s what we have,  not just the

14 burden of proof and beyond a reasonable doubt,   but also when

15 there are doubts I think that they are to run in favor of the

16 defendant .  And so I 've made that argument in writing and I

17 won' t belabor it anymore .

18 MS .   SANCHEZ:    Does the Court wish me to respond?

19 THE COURT:    I do not equate continuing course of

20 conduct with same criminal conduct .     So if that answers your

21 question.     I hope it does .     I appreciate the Petrich

22 argument .     I am not going to resurrect all the arguments and

23 analysis that we went through during trial ,   that decision is

24 long since complete and I 'm not going to go back to it again

2.5 and I appreciate that it ' s probably going to be an issue on
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1 is 100 to 120 months with an offender score of 91

2 THE COURT:    So the 60 months there is no range .

3 MS .   PIERSON:     I don' t think so  - -  no,  no.     If it 's a

4 Level 3 offense,   then there ' s no  --  right,   its just 60  --

5 THE COURT:•   Right .

6 MS .   PIERSON:    The statutes regarding enhancements do

7 say that the enhancement can be added to the standard range

8 but that still doesn'..t get us to the 150..

9 THE COURT::    Yeah,   that ' s why I. wanted an

10 explanation.     If there was some explanation for the 150 then

11 I ' ll get to the enhancement and then get to the doubling

12 issue too.

13 MS .   PIERSON:    Okay.

14 THE COURT:    And I also want argument on concurrent,

15 the doubling but concurrent/ consecutive also.     That ' s another

16 overlay on this whole process .

17 MS .   SANCHEZ :    Your :Honor,   it ' s my understanding that

18 150 is the department ' s recommendation.     I don ' t exactly

19 understand how we ' re getting there,  but that ' s not part of

20 the standard range,   it is the incarceration recommendation

21 from the department .

22 THE COURT:    Okay.    Thank you.     Thank you.    Then I

23 want  --  then while you were talking to officer DiGuilio,  Ms .

24 Pierson was saying there is no range on 5 and 6,   it is

25    .   60 months;   is that not true?
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1 MS .   SANCHEZ:    That will depend on if the Court

2 applies a doubler because all counts here are drug offenses .

3  •     So if the Court wanted to it could impose the statutory

4 maximum doubler which means that it could use the standard

5 range of 100 to 120 .     If the Court does not impose a doubler

6 on those counts,   they' re Class C felonies which means they' re

7 maxed out at 60 months.    And the Court  --  it ' s odd because on

8 the drug grid it says a 100 to 120 months but,   it ' s a Class C

9 .      felony so you actually never even get there unless the Court

10 applies the doubler.

11 THE COURT:    Oh,   I see,   I see .    Okay.    Now  --

12 MS .   SANCHEZ:    Why on earth they want lawyers to do

13 math I will never,   ever understand,   but here we are .

14 THE COURT:     It used to be my strong suit in college

15 but not anymore .

16 MS .   SANCHEZ.:    Not mine .

17 THE COURT:     It took me the longest time to

18 understand the difference between 18- months and 24 months for

19 the enhancement,  but I finally found it in the statute .    'It ' s

20 here somewhere .    Here it is .    It ' s under 9 . 94A. 533 ( 8) ( A) ( i) ;

21 2 years for any felony defined under the law as a Class A

22 felony or with a statutory maximum sentence of at least

23 20 years .

24 So what the State is arguing is that if the Court

25 doubles,   if the Court goes through the doubling process,  then
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1 what I ' m in essence saying is that there ' s a maximum sentence

2 of 20 years .     I ' m not converting it to a Class A felony,

3 which is the argument of the defense;  am Fright .

4 MS .  PIERSON:    Correct .

5 THE COURT:    And the State is arguing that because of

6 the  " or"  there,   that the Court can increase the enhancement

7 to 24 months because I 'm not moving it up to a ' Class A

8 felony,   I ' m simply doubling and that  "or"  with a statutory

9 maximum sentence makes it 20 years .     Correct?

10 MS .  SANCHEZ:    Correct .    And in addition to relying

11 on the word  " or"  the analysis that ' s . provided in State v.

12 O ' Neal ,  which dealt with the firearm enhancement statutes,

13 the language is exactly the same in terms of the Class A or

14 2.0 years..     So in addition to my saying that the  " or"  should

15 be interpreted that way,   the case law has supported that

16 we ' re not making it a Class A,  you know,  we' re relying on the

17 fact that it ' s simply doubling the statutory maximum.

18 THE COURT:    All right .     Here is one more

19 complicating issue and that is concurrent sentences versus

20 consecutive sentences.    The enhancement does not confuse me,

21 it is the rest of it .    If the Court finds that this is not

22 same criminal conduct  --  which I 've already said that I don' t

23 believe that it is  --  is the Court sentencing on four

24 different criminal charges,  convictions in this case,   and

25 making each of those independent sentences which are
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1 consecutive to one another?    The State ' s position.

2 MS .   SANCHEZ:    No.

3 THE COURT:    Because then that probably narrows the

4 argument .

5 MS .   SANCHEZ:    Correct .    No,   I think that they are

6 concurrent in terms of the standard range sentence.    What is

7 mandatory by statute is that the enhancements are

8 consecutive .

9 THE COURT:    That is not  --  that ' s not the issue.

10 It ' s the underlying convictions .

11 MS .   SANCHEZ:     I believe they are concurrent .     I  .

12 believe they are .     They need to be concurrent .

13 THE COURT:    Concurrent?

14 MS .   SANCHEZ :    Yes,  the standard range convictions or

15       • sentences.

16 THE COURT:    All right .    Let me ask you a question on

17 that then because that bothers me and I ' ll tell you why.

18 MS .   SANCHEZ :    Okay.

19 THE COURT:     It ' s because it is not so much on the

20 different charge being two separate charges,   it is the fact

21 that there are two separate victims,   that necessarily the

22 crimes that occurred with regard to those two separate

sj23 victims,   in my estimation,  occurred at different times .    In

24 particular,  unlawful delivery of a controlled substance to a

25 minor or a person under age of 18 with sexual motivation.
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